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SENATE THIRD READING 

SB 866 (Wiener and Pan) 

As Amended  June 16, 2022 

Majority vote 

SUMMARY 

Permits, but does not mandate, that a minor 15 years of age or older may consent to receive a 

federally-approved vaccine without parental consent. 

Major Provisions 
1) Permits a minor 15 years of age or older to consent to a vaccine that is approved by the 

United States Food and Drug Administration and meets the recommendations of the 

Advisory Committee on Immunization Practices of the federal Centers for Disease Control 

and Prevention without the consent of the parent or guardian of the minor. 

2) Provides that nothing in 1), above, authorizes a vaccine provider to provide any service that 

is otherwise outside the vaccine provider's scope of practice. 

3) Provides that nothing in 1), above, changes the rights of minors 12 years of age or older to 

consent to medical care, including vaccinations, related to the treatment and prevention of 

sexually transmitted diseases. 

COMMENTS 

Recognizing that there is a growing divide between many young Californians and their parents 

regarding the safety and efficacy of vaccines, this bill permits minors 15 years of age and older 

to consent, without the consent of a parent, to receive any vaccine that is approved by the United 

States Food and Drug Administration and meets the recommendations of the Advisory 

Committee on Immunization Practices of the federal Centers for Disease Control and Prevention. 

This bill builds upon of existing law that permits minors to consent to specified aspects of 

medical care, particularly those that may be sensitive to discuss with a minor's parent or 

guardian. 

Although lingering in the depths of the internet for much of the past two-decades, anti-vaccine 

sentiment exploded during the COVID-19 pandemic and eventual development of COVID-19 

vaccines. A study in Lancet noted that several social media accounts operated by prominent anti-

vaccine advocates increased by seven to eight million followers in comparison to their number of 

followers before the pandemic. (Burki, The online anti-vaccine movement in the age of COVID-

19 (2020) 10 Lancet 504.) The study also notes that 31 million Americans follow anti-vaccine 

pages on Facebook. (Ibid.) These pages promote numerous speculative or disproven claims 

including that the COVID -19 vaccine causes infertility, hormone dysfunctions, cancer, and 

autoimmune issues. As a result of the widespread dissemination of inaccurate information 

regarding vaccine safety, it is estimated that the number of Americans who believe in the need 

for vaccinations may have dropped to as low as 70% of all adults. (Ibid.) This growing trend is 

especially problematic given how effective and safe vaccines, including the COVID-19, are 

proven to be. For example, a state study of the impact of California's COVID-19 vaccination 

campaign found that as a result of vaccinations, 1.5 million coronavirus infections, nearly 73,000 

hospitalizations, and almost 20,000 deaths were prevented in the state. (Purtill, How many 

California lives were saved by COVID-19 vaccines? Scientists have an answer, Los Angeles 
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Times (Apr. 22, 2022) available at: https://www.latimes.com/science/story/2022-04-

22/california-lives-saved-by-covid-19-vaccines.)  

The due process provisions of the Fourteenth Amendment to the United States Constitution 

recognize that the government cannot infringe on a person's life, liberty, or property without due 

process of law. Since the enactment of the Fourteenth Amendments, courts have been forced to 

grapple with the meaning of these terms. Of note, the term "liberty" has been subject to decades 

of litigation as Americans seek to protect their rights from unnecessary government interference. 

One area of the law, although not formally recognized in the original Constitution, is the notion 

of a right to some form of privacy in personal and familial relations. Since the 1920s, the 

Supreme Court has recognized that the Due Process Clause protects a family's right to privately 

govern their own affairs. Indeed, the Court noted that the clause protects, "not merely freedom 

from bodily restraint but also the right of the individual to contract, to engage in any of the 

common occupations of life, to acquire useful knowledge, to marry, establish a home and bring 

up children [.]" (Meyer v. Nebraska (1923) 262 U.S. 390, 399, emphasis added.) Shortly 

thereafter, the Supreme Court further noted, "the child is not the mere creature of the State; those 

who nurture him and direct his destiny have the right, coupled with the high duty, to recognize 

and prepare him for additional obligations." (Pierce v. Society of Sisters (1925) 268 U.S. 510, 

535.)In the intervening years, the Supreme Court further clarified that parental decisions are best 

left free from state interference holding that it is a "fundamental right of parents to make 

decisions concerning the care, custody, and control of their children" (Stanley v. Illinois (1972) 

405 U.S. 645, 651), and that, "our jurisprudence historically has reflected Western civilization 

concepts of the family as a unit with broad parental authority over minor children." (Santosky v. 

Kramer (1982) 455 U.S. 745, 753.)  

As strong as parent's due process rights are with regard to raising their children, they are not 

absolute. Indeed, for decades California law has recognized the state's interest in guarding 

society's "basic values," and that, "under the doctrine of parens patriae, the state has a right, 

indeed, a duty, to protect children." (In re Phillip B. (1979) 92 Cal. App. 3d 796, 801.) However, 

the California courts require the state to overcome a significant burden of justification before 

parental rights can be interfered with, especially in the medical context. Specifically, as it relates 

to medical treatment, a court reviewing state action will examine the potential harm as a result of 

a minor abstaining from care, the risks associated with care, and the preferences of the minor. 

(Id. at 802.) Accordingly, since the 1970s, state law has moved to provide minors with greater 

autonomy in their own medical decision making. 

Acknowledging that parental authority over their children is not absolute, and that certain 

medical subjects may be difficult for children and their parents to discuss, California is one of 

dozens of states that permit minors to consent to various forms of medical care. Under California 

law, a minor may consent to receive medical care related to sexual and mental health services, 

including vaccination against the human papillomavirus, or HPV, as well as the hepatitis B 

vaccine. Certain California minors in the dependency system are also permitted to consent to 

treatment related to gender-affirming care. 

However, California is actually less permissive than most other states in the United States in 

terms of what types of medical care minors may consent to receive. For example, Alabama 

permits minors to consent to most health care services, with the exception of abortion and gender 

affirming care. Similarly, Arkansas generally allows any unemancipated minor who is 

determined to understand and appreciate the consequences of the medical care to consent to the 
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care. Similarly, California's northern neighbor Oregon permits minors 15 years of age or older to 

consent to any authorized medical services, and for minors of any age to obtain birth control. It 

should be noted that, despite these laws being in effect for decades in many states, the Judiciary 

Committee staff could find no verifiable evidence that permitting minors to consent to their own 

medical care has resulted in negative healthcare outcomes or undermined familial relationships. 

The opposition to this measure raises a litany of arguments regarding this bill's impact on various 

legal rights. One of those arguments worth examining in greater detail is the notion that this bill 

curtails parent's rights. In opposition to this measure, the organization California Health 

Coalition Advocacy states, "Removing the decision from parents, who have the constitutional 

right for the rearing of their children and the greatest vested interest in protecting the health and 

well-being of their children, is a violation of family rights." On its face this argument has some 

merit because, as discussed at length above, parents are generally afforded the right to privately 

raise their child as they see fit. However, as noted, the right to parent one's child as they wish is 

not absolute, especially as it comes to sensitive medical issues. In fact, California courts have 

already upheld the state's ability to permit a minor to obtain medical care when a parent is 

refusing to provide necessary medical treatment. (In re Phillip B., 92 Cal. App. 3d 796, supra.) 

Additionally, in striking down a parental consent to abortion statute, California courts have also 

found minors have the right to make private medical care decisions without parental consent in 

certain cases. (American Academy of Pediatrics v. Van De Kamp (1989) 214 Cal. App. 3d 831, 

reaffirmed by American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307.) These cases 

serve as the legal underpinning of the existing statutory provisions that permit minors to seek and 

consent to medical care, especially in cases in which the subject of the care may bring the child 

into a conflict with the parents. This bill appears to be a proper extension of the existing law 

regarding minors consent to specified medical treatment.  

The opposition also contends that this bill would be preempted by federal law, most notably the 

National Childhood Vaccine Injury Act of 1986. The opposition points to a recent decision from 

the United States District Court of Washington DC that ruled the District's minor vaccine 

consent law is preempted by the federal act, most notably the provisions that entail providing 

vaccine information to a minor's legal guardian. While the Washington DC case is worth noting, 

there are several factors related to that case and its legal analysis the Legislature should consider. 

First, it should be noted that the Washington DC ordinance was significantly broader than the 

grant of authority to minors envisioned by this bill. Second, as a jurisdictional matter, the federal 

District Court for the District of Columbia does not have authority over cases in California, and 

to date no state or federal court in California has ruled that the National Childhood Vaccine 

Injury Act of 1986 preempts local laws, despite the fact that California already has laws in effect 

permitting minors to consent to several vaccines. Furthermore, the District Court's decision 

concedes that the National Childhood Vaccine Injury Act of 1986 does not expressly preempt 

state laws permitting minors to consent to vaccinations and notes its decision in the case, "to be 

sure, this interpretive exercise is a close call." (Booth v. Bowser (2022) United States District 

Court for the District of Columbia, Case Nos. 21-cv-01857 (TNM) and 21-cv-01782 (TNM), at 

p. 26.)  

According to the Author 
In California, even if a teenager desperately wants a vaccine – and even if not being 

vaccinated prevents a teen from participating in sports, music activities or seeing friends – a 

parent can simply refuse to allow the teen to get vaccinated. Parental consent requirements 

for vaccines are also a barrier in cases where a child is experiencing medical neglect, or 
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because working or busy parents are not available to take their children to medical visits. 

Low-income children may experience longer waits to get vaccinated because their parents 

work longer hours – often without paid time off – and can't take them to a vaccination site as 

soon as they are eligible. 

Vaccination misinformation and hesitancy has also led to tragic outcomes during the 

COVID-19 pandemic. Since early 2020, California has experienced surge after surge of 

COVID-19 infections, hospitalizations, and deaths. Since March 2020, California has 

experienced over 8 million confirmed cases of COVID-19 and over 89,000 deaths. California 

law should allow minors age 15 and older to consent to preventative medical care of all 

types, not only for sexually transmitted infections.  Senate Bill 866 does this by permitting 

minors 15 and over the ability to consent to vaccination when the vaccine is approved by the 

FDA and meets the recommendations of the Advisory Committee on Immunization Practices 

of the CDC. SB 866 protects the rights of youth to make choices about their health, helps 

keep schools open and safe, and brings us one step closer to ending this horrific pandemic. 

Arguments in Support 

In support of this bill, Teens for Vaccines, a co-sponsor of the measure highlights the growing 

conflict between some teenagers and their parents related to vaccines. They write: 

Conflicting views about vaccination between parents and children can have immense 

consequences on adolescent physical and mental health, as seen in numerous anecdotal 

scenarios and, more broadly, COVID-19 vaccinations. COVID has also highlighted 

significant inequities. Teens whose parents are unable to take time off from work can't keep 

up their doctor visits and get vaccinations due to lack of transportation. Teens need easy 

access to vaccines in schools, after-school activity centers, and pharmacies. Allowing young 

people to consent is critical to making it equitable for all teens to access life-saving vaccines. 

The Pediatrics Journal of the American Medical Association recommended instituting policy 

that enables young people to elect for vaccinations without parental approval. States like 

Alabama and Oregon have already passed legislation with this purpose, and it is time 

California does the same. SB 866 balances the medical autonomy growing minors have and 

parental interests. SB 866 will be a foundational policy that protects youth rights to medical 

decision making, promotes equitable access, and curtails the COVID-19 pandemic. 

Arguments in Opposition 
A Voice for Choice Advocacy, writes: 

Minors may not know their full medical history and the potential risks of vaccination, and 

will not have knowledge what to look for if they do have an adverse reaction. If their parents 

are not aware of their12+ year old minor's vaccination, treatment of a serious adverse 

reaction may be delayed because the parents could not convey the child's medical history 

accurately. 

The vaccine providers are taking on the adult role in the vaccine decision making process for 

a minor. Currently, per the federal Public Readiness and Emergency Preparedness Act and 

the National Childhood Vaccine Injury Act, vaccine providers have no liability if the child 

dies or suffers serious injuries directly caused by the administration of a vaccine. This would 

leave parents, who did not consent to the vaccination, fully responsible for the treatment of 

their child's injuries. 
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FISCAL COMMENTS 

None 

VOTES 

SENATE FLOOR:  21-8-11 
YES:  Atkins, Becker, Bradford, Cortese, Dodd, Durazo, Eggman, Glazer, Gonzalez, Hertzberg, 

Kamlager, Laird, Limón, McGuire, Newman, Pan, Portantino, Skinner, Umberg, Wieckowski, 

Wiener 

NO:  Borgeas, Hueso, Hurtado, Jones, Melendez, Nielsen, Ochoa Bogh, Wilk 

ABS, ABST OR NV:  Allen, Archuleta, Bates, Caballero, Dahle, Grove, Leyva, Min, Roth, 

Rubio, Stern 

 

ASM JUDICIARY:  6-4-1 
YES:  Bloom, Haney, Kalra, Reyes, Robert Rivas, Wicks 

NO:  Cunningham, Davies, Kiley, Maienschein 

ABS, ABST OR NV:  Stone 

 

UPDATED 

VERSION: June 16, 2022 

CONSULTANT:  Nicholas Liedtke / JUD. / (916) 319-2334   FN: 0002991 




