
 

SENATE RULES COMMITTEE 
Office of Senate Floor Analyses 

(916) 651-1520    Fax: (916) 327-4478 

SB 637 

THIRD READING  

Bill No: SB 637 

Author: Newman (D), et al. 
Amended: 4/21/21   

Vote: 21  

  
SENATE HEALTH COMMITTEE:  9-1, 4/28/21 

AYES:  Pan, Eggman, Gonzalez, Hurtado, Leyva, Limón, Roth, Rubio, Wiener 
NOES:  Melendez 

NO VOTE RECORDED:  Grove 
 

SENATE APPROPRIATIONS COMMITTEE:  5-2, 5/20/21 
AYES:  Portantino, Bradford, Kamlager, Laird, Wieckowski 
NOES:  Bates, Jones 

  

SUBJECT: Health facility reporting:  staffing 

SOURCE: California Nurses Association/ National Nurses United 

DIGEST: This bill requires hospitals to report weekly during a health-related 
state of emergency, and monthly at all other times, information on whether the 

hospital is experiencing a staffing shortage of nurses, or has experienced any 
layoffs, furloughs, or repeated shift cancellations of nurses. Requires hospitals to 
report weekly during a health-related state of emergency, and monthly at all other 

times, until January 1, 2025, information regarding COVID-19-positive staff, 
including number of staff and facility personnel who have tested positive, or are 

suspected positive, and total number of deaths of staff who are positive or 
suspected positive for COVID-19. Additionally, requires a licensed health facility 

to post any approval granted by the California Department of Public Health for 
program flexibility immediately adjacent to the health facility’s license. 
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ANALYSIS:   

Existing law: 

 
1) Licenses and regulates health facilities, which are facilities licensed for the 

treatment of individuals who are admitted for a period of 24 hours or longer, by 
the California Department of Public Health (CDPH), including general acute 

care hospitals. [HSC §1250, et seq.] 
 

2) Requires, by regulation, any occurrence such as epidemic outbreak, poisoning, 
fire, major accident, disaster, other catastrophe or unusual occurrence which 

threatens the welfare, safety or health of patients, personnel or visitors to be 
reported as soon as reasonably practical, either by telephone or by telegraph, to 

the local health officer and to CDPH. [22 CCR §70737] 
 
3) Requires, by regulation, hospitals to maintain compliance with the licensing 

requirements in Title 22 of the California Code of Regulations (CCR), but 
permits the use of alternate concepts, methods, procedures, techniques, 

equipment, personnel qualifications or the conducting of pilot projects, 
provided such exceptions have prior written approval from CDPH. This is 

known as “program flexibility.”  Requires any approval for program flexibility 
to be posted immediately adjacent to the facility’s license, which is required to 

be posted conspicuously in a prominent location within the licensed premises 
and accessible to public view. [22 CCR §70129] 

 
This bill: 

 
1) Requires general acute care hospitals, during any health-related state of 

emergency in California proclaimed by the President or the Governor, to report 

the following information to CDPH on a weekly basis, and at all other times on 
a monthly basis: 

 
a) Regarding staffing: 

 
i) Whether the hospital is experiencing staffing shortage of nurses since 

the last time of reporting; 
ii) Whether the hospital experienced any layoffs since the time of last 

reporting, and if so, how many nurses and on what calendar day were 
they laid off; 
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iii) Whether the hospital experienced any furloughs of nurses since the time 
of last reporting, and if so, how many nurses and on what calendar day 

were they furloughed; and,  
iv) Whether the hospital experienced any repeated cancellation of shifts of 

nurses since the time of last reporting. Specifies that repeated 
cancellation means more than two shifts canceled by the employer 

within a one-calendar-month period. 
 

b) Regarding COVID-19-positive staff: 
 

i) Numeric total of COVID-19-positive staff, including the total number of 
staff and facility personnel who have tested positive for COVID-19, 

whether by laboratory confirmation or clinical diagnosis; 
ii) Numeric total of newly suspected COVID-19-positive staff, including the 

total number of staff and facility personnel routinely scheduled to work at 

the hospital, but not necessarily present at the time of data entry, who are 
being managed as though they have COVID-19 but who do not have a 

positive laboratory test result; and, 
iii) Numeric total of new COVID-19-related deaths of staff, including the 

total number of deaths of staff and facility personnel routinely scheduled 
to work at the hospital and with suspected or laboratory-confirmed 

COVID-19,that occurred on the previous calendar day. 
 

2) Sunsets the COVID-19-related reports in 1) b) above on January 1, 2025. 
 

3) Permits CDPH to impose fines or other penalties on, and to suspend, revoke, or 
refuse to renew the license of, a hospital for failure to comply with the reporting 
provisions of this bill. 

 
4) Requires a licensed health facility to post any approval granted by CDPH for 

program flexibility immediately adjacent to the health facility’s license. 
Prohibits CDPH from either waiving this requirement or permitting facilities to 

maintain program flexibility approvals only in a binder or other location 
separate immediately adjacent to the health facility’s license. 

Comments 
 

1) Author’s statement.  According to the author, this bill ensures that nurses have 
the resources and appropriate staffing to care for their patients in safe hospital 

environments. In response to unprecedented demand for emergency healthcare 
services during the pandemic, California has permitted hospitals to apply for a 
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number of emergency health and safety waivers. These waivers often resulted 
in an increase in the number of patients under a nurse’s care at ratios higher 

than allowed by existing rules. Ensuring manageable nurse-to-patient ratios 
remains crucial to the safety and welfare of patients, nurses and other critical 

staff. Healthcare workers and community members at-large should have ready 
access to information about the hospital in which they are working or seeking 

care. 
 

2) All Facilities Letter on reporting urgent staffing shortages. On August 31, 
2020, CDPH issued an All Facilities Letter (AFL) instructing health facilities 

that experience a sudden spike in staff absenteeism or attrition, creating an 
urgent staffing shortages, to report these issues as an unusual occurrence to 

CDPH. This was considered a clarification of the “unusual occurrence” 
reporting requirement in a regulation described in 2) in Existing Law above. 
The AFL noted that while the Governor had issued an executive order 

temporarily suspending enforcement of minimum staffing requirements, this 
waiver was under the condition that facilities notify the local health officer and 

CDPH of any staffing shortages that jeopardize operations or patient care. Upon 
notification, CDPH would assess the situation and determine whether the 

facility could continue to operate. The AFL directed the county public health 
department to contact the Medical Health Operational Area Coordinator 

(MHOAC) to initiate the process of locating resources within the local area, and 
seek available staffing resources from hospitals and health care facilities, health 

care coalitions, medical reserve corps, local staffing agencies, etc. The AFL 
went on describe the process of trying to obtain staffing if local resources were 

insufficient, with the last resort being triaging and transporting patients 
throughout the regional health care system. 

  

3) Title 22 and program flex. Division 5 of Title 22 of the CCR contains the 
regulations that govern the different types of health facilities, home health 

agencies, and clinics. However, there a number of places in the Health and 
Safety Code which permit CDPH to grant “program flexibility” to comply with 

the law in an alternate manner. For example, with regard to hospitals, there is 
explicit authority for CDPH to grant program flexibility with regard to hospital 

building code requirements. Additionally, Title 22 contains a provision granting 
CDPH the ability to grant written approval for the use of alternate concepts, 

methods, procedures, techniques, equipment, personnel qualifications or the 
conducting of pilot projects, CDPH has a form on its website for facilities to 

request program flexibility, which simply asks what section of Title 22 is being 
requested for program flexibility, and what is the proposed alternate method for 
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meeting the intent of the regulations. According to CDPH, on average, 192 
program flexes are approved per year. Regarding program flexibility for the 

regulations establishing required nurse-to-patient ratios, CDPH states that as of 
April 6, 2021, 25 general acute care hospitals are approved for 39 program 

flexibility staffing waivers of the nurse-to-patient ratios, of which five are 
critical access or rural hospitals. This bill requires these approved program 

flexibility waivers to be posted next to the license, which regulations already 
require, but CDPH notes that some hospitals have received approval to keep 

program flexes in a binder, which must be kept where it can be viewed by the 
public near the license. CDPH states that it does not currently post approved 

program flexes on its website, but is planning on adding functionality to Cal 
Health Find to show information about approved program flexes. 

 
4) Nurse staffing ratios, and expedited waivers during pandemic. In 2004, 

regulations implementing nurse-to-patient ratios in California hospitals pursuant 

to AB 394 (Kuehl, Chapter 945, Statutes of 1999) went into effect. However, 
long before California had specific nurse-to-patient ratios, hospitals were 

required by regulation to establish a patient classification system. This patient 
classification system is a method by which hospitals establish staffing 

requirements by unit, patient, and shift, and includes a method by which the 
amount of nursing care needed for each category of patient is validated for each 

unit. The regulations implementing the AB 394 nurse-to-patient ratios law set 
the minimum ratio of nurses to patient by unit, including one-to-one in 

operating rooms, one-to-two in intensive care units, and one-to-five in general 
medical-surgical units. These regulations also incorporated the patient 

classification system requirement. In essence, the specific nurse-to-patient 
ratios establish the minimum number of nurses by unit, while the patient 
classification system determines whether there needs to be a higher level of 

staffing beyond the minimum ratio after taking into consideration factors such 
as the severity of the illness, the need for specialized equipment and 

technology, and the complexity of clinical judgment needed to evaluate the 
patient care plan, among other factors. The nurse-to-patient ratio regulations 

require that the minimum ratios must be met at all times. 
 

In March of 2020, in response to the COVID-19 outbreak, the Governor issued 
an executive order permitting CDPH, to the extent necessary and only for the 

duration of the declared emergency, to waive any of the licensing and staffing 
requirements in state law, and any accompanying regulations, with respect to 

any hospital or health facility. Later, CDPH issued an AFL permitting expedited 
nurse staffing waiver requests with specified reduced staffing levels, which 
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were automatically granted. CDPH announced earlier this year that as of 
February 1, 2021, it was no longer accepting any new expedited staffing 

waivers, and all existing approved staffing waivers expired on February 8, 
2021, unless CDPH determines on an individual waiver basis that there is an 

unprecedented circumstance. 

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes 

According to the Senate Appropriations Committee: 

 California Department of Public Health (CDPH) reports costs would be minor 

and absorbable. 

 Unknown potentially significant increased costs to public hospitals, including 

the University of California 

SUPPORT: (Verified 5/20/21) 

California Nurses Association/ National Nurses United (source) 

California Labor Federation  

OPPOSITION: (Verified 5/20/21) 

California Chamber of Commerce 
California Hospital Association 

Tenet Healthcare 

ARGUMENTS IN SUPPORT: This bill is sponsored by the California Nurses 
Association (CNA), which states that safe staffing standards are vital components 

in patient and worker safety, and sound public policy requires accurate real-time 
information on these critical elements. CNA states that this bill will require 

hospital to report vital information on hospital staffing, which will give us crucial 
information for enforcing nurse-to-patient ratios. CNA states that this bill also 

requires hospital to post all program flexibility exceptions granted by CDPH next 
to their license rather than in binders in administrative offices. According to CNA, 

during the pandemic emergency declaration, hospitals have created artificial nurse 
shortages in order to take advantage of the Governor’s temporary waiver of 

California’s nurse-to-patient ratios. However, CNA states that even before the 
emergency declaration, hospitals were taking advantage of program flexibility 

approvals by CDPH, and then hiding this critical information in binders 
inaccessible to staff. 
 

The California Labor Federation states in support that during the pandemic, the 
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issuance of staffing waivers resulted in increases in the workload of already 
overburdened nurses. The California Labor Federation states that health care 

workers, as well as the community at large, should have ready access to all 
relevant information on nurse-to-patient ratios in the hospitals in which they are 

working or seeking care. 

ARGUMENTS IN OPPOSITION: The California Chamber of Commerce, in a 

letter to the introduced version of this bill, states that it is opposed to this bill 
because it will require hospitals to comply with burdensome reporting 

requirements. According to the California Chamber of Commerce, should this bill 
be passed into law, the provisions would not take effect until January of 2022, 

which could render the bill’s COVID-19 positivity reporting requirements obsolete 
due to vaccination rates by the time this bill takes effect. 

The California Hospital Association (CHA) is opposed to this bill unless amended 
to remove the reporting of nurse layoffs, furloughs, or repeated shift cancellations, 
to apply COVID-19 positive staff reporting to newly positive COVID-19 staff and 

not the total number, and to sunset this COVID-19 positive staff reporting on 
January 1, 2023 rather than January 1, 2025. Additionally, CHA states that CDPH 

or the hospitals electronically posting flexibility waivers, or sending electronically 
to staff, would be more effective than hospitals printing them to post in their 

buildings. With regard to reporting layoffs and furloughs, CHA states that hospitals 
have never reported this data before, and that unlike information such as bed 

capacity, the information required by this bill has nothing to do with caring for 
patients, but appears to be about contract negotiations. CHA states that 

labor/management discussions are where conversations around personnel decisions 
should occur, not in public health reporting. With regard to the COVID-19 positive 

staff reporting, CHA notes that community transmission is the primary source of 
COVID-19 infections of health care personnel, and that there is no clear 
association between workplace contact with patients who are COVID-19 positive 

and antibody positivity. However, if hospitals are required to report cases of 
COVID-19 positive staff, it should apply to newly positive staff, which would 

better track the trend in cases, rather than a cumulative total from the beginning of 
the pandemic. CHA additionally notes that other COVID-19 related bills have 

carried a January 1, 2023 sunset date, and this bill should be consistent with that  
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date. Tenet Healthcare opposes this bill unless amended for similar reasons to 
CHA. 
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