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Date of Hearing: July 13, 2021 

ASSEMBLY COMMITTEE ON HEALTH 

Jim Wood, Chair 
SB 637 (Newman) – As Amended April 21, 2021 

SENATE VOTE: 32-5 

SUBJECT: Health facility reporting: staffing. 

SUMMARY: Requires hospitals to report weekly during a health-related state of emergency, 

and monthly at all other times, information on whether the hospital is experiencing a staffing 
shortage of nurses, or has experienced any layoffs, furloughs, or repeated shift cancellations of 
nurses. Requires hospitals to report weekly during a health-related state of emergency, and 

monthly at all other times (no emergency declaration), until January 1, 2025, information 
regarding COVID-19-positive staff, including number of staff and facility personnel who have 

tested positive, or are suspected positive, and total number of deaths of staff who are positive or 
suspected positive for COVID-19. Requires a licensed health facility to post any approval 
granted by the Department of Public Health (DPH) for program flexibility immediately adjacent 

to the health facility’s license. Specifically, this bill:  
 

1) Requires a hospital, during any health-related state of emergency in California proclaimed by 
the President of the United States or health-related state of emergency proclaimed by the 
Governor, to report the following information to DPH on a weekly basis: 

a) Whether the hospital is experiencing staffing shortage of nurses since the last time of 
reporting; 

b) Whether the hospital experienced any layoffs of nurses since the time of last reporting 
and, if so, how many nurses and on what calendar day were they laid off; 

c) Whether the hospital experienced any furloughs of nurses since the time of last reporting 

and if so, how many nurses were furloughed and on what calendar day were they 
furloughed; 

d) Whether the hospital experienced any repeated cancellation of shifts of nurses since the 
time of last reporting. Repeated cancellation means more than two shifts canceled by the 
employer within a one-calendar-month period; 

e) Numeric total of COVID-19-positive staff, including the total number of staff and facility 
personnel who have tested positive for COVID-19, whether by laboratory confirmation or 

clinical diagnosis; 
f) Numeric total of newly suspected COVID-19-positive staff, including the total number of 

staff and facility personnel routinely scheduled to work at the hospital, but not necessarily 

present at the time of data entry, who are being managed as though they have COVID-19 
but who do not have a positive laboratory test result; and, 

g) Numeric total of new COVID-19-related deaths of staff, including the total number of 
deaths of staff and facility personnel routinely scheduled to work at the hospital and with 
suspected or laboratory-confirmed COVID-19 that occurred on the previous calendar 

day. 
 

2) Requires a hospital, at all other times (or when there is not a declared emergency), to report 
that information to DPH on a monthly basis. 
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3) Requires DPH to publicly post information received pursuant to this bill and update it on a 
weekly basis during the state of emergency described in 1) above and on a monthly basis at 

all other times. 
 

4) Sunsets the COVID-19-related reports in 1) e) through g) above on January 1, 2025. 

 
5) Authorizes DPH, if a hospital fails to comply with the provisions of this bill, to impose fines 

or other penalties on, and suspend, revoke, or refuse to renew the license of, the hospital in 
accordance with any applicable provisions of law. 
 

6) Requires a licensed health facility to post any approval granted by DPH for program 
flexibility immediately adjacent to the health facility’s license. Prohibits DPH from either 

waiving this requirement or permitting facilities to maintain program flexibility approvals 
only in a binder or other location separate immediately adjacent to the health facility’s 
license. 

 
7) Defines the following, for purposes of this bill: 

a) “COVID-19” means the 2019 novel coronavirus disease caused by the severe acute 
respiratory syndrome coronavirus 2 (SARS-CoV-2); and,  

b) “General acute care hospital (GACH)” means a health facility having a duly constituted 

governing body with overall administrative and professional responsibility and an 
organized medical staff that provides 24-hour inpatient care, including the following 

basic services: medical; nursing; surgical; anesthesia; laboratory; radiology; pharmacy; 
and, dietary services. Includes in the definition of a GACH, a rural GACH, which is not 
required to provide surgery and anesthesia services. 

EXISTING LAW:  

1) Licenses and regulates health facilities, which are facilities licensed for the treatment of 

individuals who are admitted for a period of 24 hours or longer, by DPH, including GACHs. 
 

2) Requires, by regulation, any occurrence such as epidemic outbreak, poisoning, fire, major 

accident, disaster, other catastrophe or unusual occurrence which threatens the welfare, safety 
or health of patients, personnel or visitors to be reported as soon as reasonably practical, 

either by telephone or by telegraph, to the local health officer and to DPH.  
 

3) Requires, by regulation, hospitals to maintain compliance with the licensing requirements in 

Title 22 of the California Code of Regulations (CCR), but permits the use of alternate 
concepts, methods, procedures, techniques, equipment, personnel qualifications or the 

conducting of pilot projects, provided such exceptions have prior written approval from DPH 
(known as “program flexibility”). Requires any approval for program flexibility to be posted 
immediately adjacent to the facility’s license, which is required to be posted conspicuously in 

a prominent location within the licensed premises and accessible to public view.  
 

FISCAL EFFECT: According to the Senate Appropriations Committee, DPH reports costs 
would be minor and absorbable. Unknown potentially significant increased costs to public 
hospitals, including the University of California. 
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COMMENTS: 

1) PURPOSE OF THIS BILL. According to the author, this bill ensures that nurses have the 

resources and appropriate staffing to care for their patients in safe hospital environments. In 
response to unprecedented demand for emergency healthcare services during the pandemic 
California has permitted hospitals to apply for a number of emergency health and safety 

waivers. These waivers often resulted in an increase in the number of patients under a nurse’s 
care at ratios higher than allowed by existing rules. Ensuring manageable nurse-to-patient 

ratios remains crucial to the safety and welfare of patients, nurses and other critical staff. The 
author concludes that healthcare workers and community members at-large should have 
ready access to information about the hospital in which they are working or seeking care. 

2) BACKGROUND.  

a) All Facilities Letter (AFL) on reporting urgent staffing shortages. On August 31, 

2020, DPH issued an AFL instructing health facilities that experience a sudden spike in 
staff absenteeism or attrition, creating an urgent staffing shortage, to report these issues 
as an unusual occurrence to DPH. This was considered a clarification of the “unusual 

occurrence” reporting requirement in a regulation described in 2) in Existing Law above. 
The AFL noted that while the Governor had issued an executive order, temporarily 

suspending enforcement of minimum staffing requirements, this waiver was under the 
condition that facilities notify the local health officer and DPH of any staffing shortages 
that jeopardize operations or patient care. Upon notification, DPH would assess the 

situation and determine whether the facility could continue to operate. The AFL directed 
the county public health department to contact the Medical Health Operational Area 

Coordinator (MHOAC) to initiate the process of locating resources within the local area, 
and seek available staffing resources from hospitals and health care facilities, health care 
coalitions, medical reserve corps, local staffing agencies, etc. The AFL went on to 

describe the process of trying to obtain staffing if local resources were insufficient, with 
the last resort being triaging and transporting patients throughout the regional health care 

system. 
 

b) Title 22 and “program flex.” Division 5 of Title 22 of the CCR contains the regulations 

that govern the different types of health facilities, home health agencies, and clinics. 
However, there a number of provisions in the Health and Safety Code permitting DPH to 

grant “program flexibility” to comply with the law in an alternate manner. For example, 
with regard to hospitals, there is explicit authority for DPH to grant program flexibility 
with regard to hospital building code requirements. Additionally, Title 22 contains a 

provision granting DPH the ability to grant written approval for the use of alternate 
concepts, methods, procedures, techniques, equipment, personnel qualifications, or the 

conducting of pilot projects, DPH has a form on its website for facilities to request 
program flexibility, which simply asks what section of Title 22 is being requested for 
program flexibility, and what is the proposed alternate method for meeting the intent of 

the regulations. According to DPH, on average, 192 program flexes are approved per 
year. Regarding program flexibility for the regulations establishing required nurse-to-

patient ratios, DPH states that as of April 6, 2021, 25 general acute care hospitals are 
approved for 39 program flexibility staffing waivers of the nurse-to-patient ratios, of 
which five are critical access or rural hospitals. This bill requires these approved program 

flexibility waivers to be posted next to the license, which regulations already require, but 



SB 637 
 Page 4 

DPH notes that some hospitals have received approval to keep program flexes in a 
binder, which must be kept where it can be viewed by the public near the license. DPH 

states that it does not currently post approved program flexes on its website, but is 
planning on adding functionality to Cal Health Find to show information about approved 
program flexes. 

 
c) Nurse staffing ratios, and expedited waivers during pandemic. In 2004, regulations 

implementing nurse-to-patient ratios in California hospitals pursuant to AB 394 (Kuehl), 
Chapter 945, Statutes of 1999, went into effect. However, long before California had 
specific nurse-to-patient ratios, hospitals were required by regulation to establish a patient 

classification system. This patient classification system is a method by which hospitals 
establish staffing requirements by unit, patient, and shift, and includes a method by which 

the amount of nursing care needed for each category of patient is validated for each unit. 
The regulations implementing the AB 394 nurse-to-patient ratios law set the minimum 
ratio of nurses to patient by unit, including one-to-one in operating rooms, one-to-two in 

intensive care units, and one-to-five in general medical-surgical units. These regulations 
also incorporated the patient classification system requirement. In essence, the specific 

nurse-to-patient ratios establish the minimum number of nurses by unit, while the patient 
classification system determines whether there needs to be a higher level of staffing 
beyond the minimum ratio after taking into consideration factors such as the severity of 

the illness, the need for specialized equipment and technology, and the complexity of 
clinical judgment needed to evaluate the patient care plan, among other factors. The 

nurse-to-patient ratio regulations require that the minimum ratios must be met at all 
times. 
 

In March of 2020, in response to the COVID-19 outbreak, the Governor issued executive 
order (EO) N-39-20, permitting DPH, to the extent necessary and only for the duration of 

the declared emergency, to waive any of the licensing and staffing requirements in state 
law, and any accompanying regulations, with respect to any hospital or health facility. 
Subsequently, DPH issued an AFL permitting expedited nurse staffing waiver requests 

with specified reduced staffing levels, which were automatically granted. DPH 
announced earlier this year that as of February 1, 2021, it was no longer accepting any 

new expedited staffing waivers, and all existing approved staffing waivers expired on 
February 8, 2021, unless DPH determines on an individual waiver basis that there is an 
unprecedented circumstance. 

 
According to DPH, 472 nursing ratio staffing waivers/program flexes were granted to 

hospitals pursuant to EO N-39-20. DPH publicly posted notification on its website the 
approval of 440 of the 472 nursing ratio staffing waivers/program flexes noted above, 
listed by individual facility and county. In some cases, notification of these approvals 

were not listed due to multiple requests by the same facility, or processing of renewed 
requests. DPH is working to provide downloadable links of all 472 individual copies of 

these approved waivers to the public, and expects completion of this task in the near 
future. More than 210 copies of these individual waivers were provided publicly during 
the pandemic. Of note, throughout this pandemic including during case surges, DPH 

regularly shared individual copies of approved staffing waivers for specific hospitals 
upon request directly to members of the public, stakeholder groups, and more than a 

dozen media outlets. According to DPH, the data required by this bill would not likely 
assist DPH in determining if ratios or program flexibility requirements are being met.  
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3) SUPPORT. The California Nurses Association (CNA) is the sponsor of this bill and states 
that this bill will require GACHs to report to DPH vital information on hospital staffing, 

which will give us crucial information for enforcing the health and safety law of nurse-to-
patient ratios. Safe staffing standards are vital components in patient and worker safety and 
sound public policy requires accurate real-time information on these critical elements. CNA 

states that this bill will also require hospitals under statute to post all program flexibility 
exceptions granted by DPH next to their license rather than in non-public binders in 

administrative offices. CNA contends that during the pandemic emergency declaration, 
hospitals created artificial nurse shortages in order to take advantage of the Governor’s 
temporary waiver of California’s safe nurse-to-patient staffing standards laws (or “ratios”). 

By the mere submission of a form, hospitals have been allowed to assign nurses in all units, 
including intensive care, more patients than studies have shown to be safe. CNA opines that 

as a result of such short-sighted actions, the healthcare industry profited while nurses 
watched their patients suffer and their colleagues die because of decisions that left nurses 
understaffed, overburdened, and unable to give their patients the adequate time and care they 

desperately needed.  
 

The California Labor Federation (CLF) supports this bill and states that it will ensure that 
hospitals are transparent about staffing levels and nurse-to-patient ratio waivers. CLF notes 
that the data that hospitals provide to DPH will allow policymakers, nurses, and health care 

workers to prepare and to plan so that the state’s frontline health care workers will be as 
protected from overwork and illness as possible. Additionally, this bill will help safeguard 

the progress California has made to date toward improving hospital work environments in 
order to provide quality care to patients. CLF concludes that this bill stipulates that DPH may 
issue fines and penalties in response to violations, and may suspend, revoke, or refuse to 

renew the license of a GACH if the hospital fails to comply with these reasonable reporting 
requirements. 

 
4) OPPOSITION. The California Hospital Association (CHA) is opposed to this bill as it is 

proposed to be amended. CHA states that it is pleased to see one of the amendments is to 

limit the bill to “statewide” health-related emergencies. However, CHA notes that the 
remaining amendments do not reflect any of the other amendments CHA suggested and they 

are now opposed to this bill. CHA had requested that the bill be limited to reporting only 
during statewide health-related emergencies and only monthly. During a health-related 
emergency, hospitals need to focus on caring for patients, so instead of weekly reporting, it 

should be required monthly. CHA states that it is important to keep in mind that DPH can, as 
it has during the COVID-19 state of emergency, require reporting more frequently if 

needed.    
 

Another provision CHA is concerned about is a new requirement for hospitals to report all 

layoffs, furloughs, and repeated canceled shifts to DPH for public posting. CHA had 
requested removing reporting of repeated canceled shifts. With the amendments being taken 

in Committee on this bill hospitals will be required to report even more information related to 
canceled shifts – unit information and reasons for the shifts. Staffing is a dynamic area, 
which makes tracking repeated canceled shifts an immensely challenging task and CHA 

questions the value of this information.  
 

CHA had also requested that the bill be amended to sunset all of the bill’s reporting 
provisions on January 1, 2025. Currently, some provisions sunset on that date and some are 
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permanent changes to state law. One consistent sunset is appropriate for the Legislature to 
reassess this COVID-19-related legislation all at once. That review would take place in three 

years in 2024, when we will have the benefit of the 2022 and 2023 data. 
 

CHA had requested that the bill be amended to revise the reporting of the number of staff 

who have tested COVID-19 positive to be since the last reporting period instead of in total, 
which would be since January 2020. That would reflect the winter and other health care 

surges, as opposed to whatever the more current data are about cases of COVID-19 among 
staff. As proposed to be amended, this bill will now require hospitals to report both the 
number of staff who have tested COVID-19 positive since the last reporting period and since 

January 2020.  
 

Finally, this bill requires printing and publicly posting all DPH-approved program flexibility 
requests. CHA requested that the Legislature give hospitals the option to either print them or 
post them to the hospital’s website. DPH, like many organizations and businesses, is shifting 

to paperless processes, so should this legislation allow an electronic posting option for 
hospitals. As proposed to be amended, this bill will now require hospitals to post all DPH-

approved program flexibility requests in the hospital and on the hospital’s website, which 
CHA finds unnecessarily duplicative. 
 

Tenet Healthcare (Tenet) states that they oppose this bill for several reasons, including that it 
is premature. Tenet points out that this generational pandemic has not fully receded, yet 

several of the bill’s provisions would undermine the existing collaborative public-private 
partnership that has been the foundation of California’s ongoing, flexible, evolving and 
successful pandemic response. Tenet states that to date, no valid rationale has been given to 

expand existing DPH reporting, posting, and related requirements. For example, the 
requirement that hospitals report all layoffs, furloughs, and repeated cancelled shifts ignores 

the fact that both DPH and the public already have line of sight into changes in the level or 
type of service that a hospital provides that could impact patients and communities. Tenet 
notes that it is also important to remember that staffing remains a highly dynamic process 

that is continuously assessed throughout a day in order to respond to the ever-changing 
conditions and patient needs. Ultimately, it is community need that dictates the balance and 

allocation of staffing. Finally, Tenet concludes that there should be flexibility in the means 
used to make flex plans publically viewable. Some flex plans exist simply due to the fact that 
Title 22 has not been updated in over 30 years. While DPH is expected to restart a vigorous 

process to modernize Title 22 once the pandemic has waned, there are still many outdated 
provisions requiring hospitals to utilize flex plans at any given time. 

 
The California Chamber of Commerce (CCC) opposes this bill and states that requiring 
hospitals to prepare weekly reports for DPH is largely unnecessary and would be a major 

administrative undertaking for many facilities. Specifically, the provision requiring hospitals 
to report all layoffs, furloughs, and repeated canceled shifts of nurses would not assist in 

determining whether a hospital was experiencing a staffing shortage. Staffing levels can ebb 
and flow for a variety of reasons and this information would not capture relevant 
information. Additionally, current regulations also require facilities to report certain and 

sudden staffing level issues, rendering much this bill redundant when compared to current 
requirements. CCC also notes the bill’s weekly reporting requirements are tied to a declared 

state of emergency. However, states of emergency regularly last for significant periods of 
time, long past the time of a pressing emergency. For example, on December 23, 2019, 
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Governor Newsom terminated more than 70 ongoing states of emergency that had been 
declared at various times over the last decade, from January 27, 2011 to November 30, 2018. 

Accordingly, the mandates in this bill are not “limited” to defined periods of time, but rather, 
will be an ongoing mandate long after the pressing emergency concludes. CCC concludes 
that should this bill be passed into law, the provisions would not take effect until January 

2022, however, health care workers have been eligible to receive the COVID-19 vaccine 
since December 2020. Thus, the bill’s COVID-19 testing and positivity reporting 

requirements for facility personnel could be rendered obsolete due to vaccination rates by the 
time this bill takes effect.  
 

5) RELATED LEGISLATION. AB 1422 (Gabriel) requires DPH, by July 1, 2022, to create a 
standardized form for any nurse-to-patient-ratio program flexibility request. Requires a 

health facility that submits a staffing ratio program flexibility request to conspicuously post a 
copy of the request in a location accessible to patients and employees. Requires DPH to post 
all approved requests by a health facility for program flexibility on its internet website and 

include specified information. AB 1422 is pending in the Senate Health Committee. 

6) PREVIOUS LEGISLATION. AB 685 (Reyes), Chapter 84, Statutes of 2020, among other 

provisions, requires employers to provide written notice and instructions to employees who 
may have been exposed to COVID-19 at their worksite and enhances the Division of 
Occupational Health and Safety's ability to enforce health and safety standards to prevent 

workplace exposure to, and spread of, COVID-19. 

7) SUGGESTED AMENDMENTS. The Committee may wish to amend this bill as follows: 

 
a) To make the bill effective only during statewide health-related emergencies; 
b) To require reports of cancelled shifts to include information regarding the unit the 

nurse/s were scheduled to work on and the reason for the cancellation; 
c) To require reports of COVID-19 positive staff to include the numbers of positive staff for 

each reporting period, and as a total number since the first report;  
d) To allow program flex notices to be posted on the facility web site, as well as at the 

hospital; and, 

e) To sunset the COVID-19 reporting provisions of the bill on January 1, 2025, or when the 

COVID-19 emergency declaration is ended, whichever comes first. 

REGISTERED SUPPORT / OPPOSITION: 

Support 
California Nurses Association (sponsor) 

California Labor Federation, AFL-CIO 

Opposition 

California Chamber of Commerce 
California Hospital Association/California Association of Hospitals and Health Systems 
Southwest California Legislative Council 

Tenet Healthcare Corporation 

Analysis Prepared by: Lara Flynn / HEALTH / (916) 319-2097


