
SENATE COMMITTEE ON LABOR, PUBLIC EMPLOYMENT AND RETIREMENT  

Senator Dave Cortese, Chair 

2021 - 2022  Regular  

 

Bill No:                 SB 1328  Hearing Date:    March 21, 2022 

Author: McGuire 

Version: March 3, 2022    As introduced 

Urgency: Yes Fiscal: Yes 

Consultant: Glenn Miles  

 

SUBJECT:  Prohibited investments and contracts:  Russia and Belarus 

 

KEY ISSUE 

 

Should the Legislature prohibit state agencies and California public pension funds from 

transacting with, investing in, or contracting with the Russian Federation and Belarus or 

companies that do business with them given that their unprovoked, devastating  war on Ukraine 

has caused indiscriminate killing of civilians, encirclement and destruction of whole cities, the 

dislocation of millions of refugees, monumental disruption to international market economies, 

and the destruction in value of billions of dollars in global assets? 

 

ANALYSIS 

 

Existing law: 

 

1) Gives the Legislature authority to, by statute, "continue to prohibit certain investments by a 

retirement board where it is in the public interest to do so, and provided that the prohibition 

satisfies the standards of fiduciary care and loyalty required of a retirement board pursuant to 

this section." (Cal. Const., art. XVI, § 17) 

 

2) Provides that California's public pension boards have "plenary authority and fiduciary 

responsibility for [the] investment of monies and administration of the system." (Cal. Const., 

art. XVI, § 17) 

 

3) Requires pension board members to discharge their duties with respect to the system solely in 

the interest of, and for the exclusive purposes of providing benefits to, participants and their 

beneficiaries, minimizing employer contributions thereto, and defraying reasonable expenses 

of administrating the system…[and] the board shall diversify the investments of the system 

so as to minimize the risk of loss and to maximize the rate of return unless under the 

circumstances it is clearly not prudent to do so." (Cal. Const., art. XVI, § 17, emphasis 

added.) 

 

4) Prohibits CalPERS and CalSTRS, under previous legislative mandates, from making or 

holding certain investments in Iran, Sudan, Turkey, in businesses discriminating against 

Israel related to the Arab Boycott of Israel, and in thermal coal companies. (Government 

Code §7513.6 et seq.) 

 

5) Requires the Controller to superintend the fiscal concerns of the state and audit all claims 

against the state, as specified. (GC § 12410 et seq.) 
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6) Charges the State Controller with responsibility to keep and state all accounts in which the 

State is interested and keep a separate account under the head of each specific appropriation, 

showing at all times the undisbursed balance of the appropriation. (GC § 12412) 

 

7) Prohibits state trust moneys from being used to make additional or new investments or to 

renew existing investments in business firms that engage in discriminatory business practices 

in furtherance of or in compliance with the Arab League’s economic boycott of Israel. (GC § 

16649.80 et seq.) 

 

8) Prohibits a “scrutinized company,” as defined, that is involved in specified activities in 

Sudan, from entering into a contract with a state agency for goods or services and requires a 

prospective bidder for state contracts that currently or within the previous three years has had 

business activities or other operations outside of the United States, to certify that the 

company is not a scrutinized company, as specified.  (Public Contracting Code § 10475 et 

seq.) 

 

This bill: 
 

I. Public Pension Fund Divestment Provisions 

 

1) Prohibits all public pension boards subject to the Public Employees’ Pension Reform Act, 

not just CalPERS and CalSTRS, from investing public employee retirement funds in a 

company with business operations in Russia or Belarus, defined as “the aggressor countries”, 

that meet any of the following criteria: 

 

 The company is engaged in active business operations in Russia or Belarus. 

 The company is engaged in oil-related activities or energy or power-related operations, or 

contracts with another company with business operations in the oil, energy, and power 

sectors of Russia or Belarus, and the company failed to take substantial action related to 

the aggressor countries’ invasion of Ukraine. 

 The company has demonstrated complicity in the Russian invasion of Ukraine. 

 The company supplies military equipment to Russia or to Belarus. 

 

2) Establishes a process for the pension boards to determine if a company meets the above 

criteria. The bill prohibits a pension board from making any additional or new investments or 

renew existing investments in a company that meets the above criteria and requires the board 

to liquidate the investments in the company no later than six months after the board 

determines the company meets those criteria.  The bill requires the board to liquidate those 

investments in a manner to address the need for companies to take substantial action as 

described below in the aggressor countries and consistent with the board’s fiduciary 

responsibilities as described in Section 17 of Article XVI of the California Constitution. 

 

3) Under the process the pension board shall, within 1 month of this bill becoming law,  do the 

following to determine which companies in its portfolio have business operations in the 

aggressor countries: 

 Contract with a research firm or firms that shall obtain data on a majority of companies 

with business operations in the aggressor countries and report their findings to the board 
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within 1 month of the bill’s enactment. For this purpose, the bill exempts the funds from 

competitive bid requirements. 

 Determine which companies in its portfolio have business operations in the aggressor 

countries through reviewing publicly available information. 

 Contact other institutional investors invested in companies with business operations in 

the aggressor countries; and  

 Send written notice to a company with business operations in the aggressor countries that 

the company may be subject to this divestment law. 

 

4) Requires the pension board to determine, by its next applicable board meeting, and based on 

the information and reports from the research firms and its internal reviews, whether a 

company meets the bill’s criteria for having business operations in the aggressor countries. 

   

 If the board plans to invest or has investments in a company that meets those criteria, the 

pension board - in its capacity as a shareholder or investor - shall provide notice to the 

company that it is subject to divestment restrictions and has 30 days to respond to the 

board’s information upon which the board based its determination. 

 The board shall at the same time request the company, and the company has 30 days, to 

take substantial action to mitigate its restricted business operations under this bill or 

otherwise the board shall cease any further investment and divest any existing 

investment. 

 If the board determines that a company has taken substantial action or has made sufficient 

progress towards substantial action before the expiration of that 30-day period, that 

company shall not be subject to the bill’s divestment provisions. However, the board 

shall continue to monitor and review the company’s progress towards substantial action 

at intervals not to exceed 30 days until the company has taken substantial action. A 

company that fails to complete substantial action or continue to make sufficient progress 

towards substantial action by the next review interval shall be subject to the bill’s 

investment divestment provisions. 

 

5) Defines the substantial action a company can take to mitigate its business operations in the 

aggressor counties  as a boycott of the aggressor countries; curtailing of  business in those 

countries until the aggressor countries halt the invasion and occupation of Ukraine or until 

the United States revokes all sanctions against the aggressor countries, as specified;  selling 

company assets, equipment, or real and personal property located in the aggressor countries; 

or undertaking significant humanitarian efforts in Ukraine. 

 

6) Provides an alternative process for the board’s investments in a company that are limited to 

an investment via an externally and actively managed commingled fund; an alternative fund 

or account; or a private equity investment, as follows: 

 

 Externally and actively managed commingled fund: 

 

o The bill requires the board to contact the fund manager in writing to request that the 

fund manager remove that company from the fund. The bill provides that the board’s 

transfer of investments from the prior fund or account to the fund or account without 

companies with business operations in Russia or Belarus within two months after the 

bill’s enactment satisfies the bill’s divestment provisions. 
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 An alternative fund or account: 

 

o Provides that the transfer of board investments from the existing fund or account to a 

new fund or account created to exclude companies that meet the bills criteria satisfy 

the bill’s divestment provisions, as specified. However, if the board determines that 

the new fund or account is not financially equivalent to the existing fund and 

therefore, does not transfer the funds, the bill requires the board to include the reasons 

for that determination in a report to the Legislature, as specified. 

 

 A private equity investment 

 

o Requires the board to make a good faith effort to identify any private equity 

investments that involve companies that meet the bill’s criteria as described above or 

are linked to the governments of Russia or Belarus, or to any sanctioned person, as 

defined. 

 

o Because private equity placements are often structured as relatively illiquid 

investments, the bill provides the board with greater discretion whether a private 

equity investment shall be subject to the bill’s divestment provisions. However, if a 

private equity investment clearly involves a company that otherwise meets the bill’s 

divestment criteria and the board does not take action to divest, the bill requires the 

board to include the reasons for that determination in a report to the Legislature, as 

specified. 

 

7) Provides that if the board voluntarily sells or transfers all of its investments in a company 

with business operations in Russia or Belarus or with a sanctioned person, as specified, that 

the bill’s provisions shall not apply to that investment except that the board shall include the 

information in the report filed with the Legislature, as specified. 

 

8) Requires the board to file a report with the Legislature or before January 1, 2023, and every 

year thereafter, that describe all of the following: 

 

 A list of investments the board has in companies with business operations in Russia or 

Belarus, including, but not limited to, the issuer, by name, of the stock, bonds, securities, 

and other evidence of indebtedness. 

 A detailed summary of the business operations a company on the list has in Russia or 

Belarus and whether that company meets the bill’s divestment criteria.   

 Whether the board has reduced its investments in a company that meets the bill’s 

divestment criteria.   

 If the board has not completely reduced its investments in a company that meets the bill’s 

divestment criteria, when the board anticipates that it will reduce all investments in that 

company or the reasons why a sale or transfer of investments is inconsistent with the 

board’s fiduciary responsibilities as described in Section 17 of Article XVI of the 

California Constitution. 

 Any information the bill requires related to the board’s determination whether a company 

meets the bill’s divestment criteria, as specified.   
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 A detailed summary of externally managed funds, alternative investments, and private 

equity investments that the board transferred to funds or accounts devoid of companies 

with business operations in Russia or Belarus or with a sanctioned person, as specified. 

 A list of all of its investments in a company with business operations in Russia or Belarus 

or with a sanctioned person that the board voluntarily sold or transferred, as specified. 

 

9) Includes language that the bill does not require the board to take action as described in this 

section unless the board determines, in good faith, that the action described in this section is 

consistent with the fiduciary responsibilities of the board as described in Section 17 of 

Article XVI of the California Constitution. 

 

10) Exempts from divestment the following: 

 

 Investments in a company that is primarily engaged in supplying goods or services 

intended to relieve human suffering in Ukraine. 

 Investments in a company that promotes health, education, journalism, religious 

activities, or welfare in Ukraine. 

 

11) Provides that the bill’s pension fund divestment provisions shall remain in effect only until 

one of the following occurs, and as of the date of that action, is repealed: 

 

 The aggressor countries halt the invasion and occupation of Ukraine as determined by the 

U.S. Department of State. 

 The United States revokes all sanctions against the aggressor countries imposed because 

of their participation in the February 24, 2022, invasion of Ukraine. 

 

II. State Controller Divestment Provisions 

 

12) Prohibits the Controller from making additional or new investments or renewing existing 

investments of state moneys in any investment vehicle in the government of Russia that the 

Russian government issues or owns. 

 

13) Prohibits the Controller from making additional or new investments or renewing existing 

investments of state moneys in any investment vehicle in or from a Russian financial 

institution currently under sanctions imposed by the United States. 

 

14) Does not require the Controller to take action, as specified, unless the Controller determines 

in good faith that the action is consistent with the Controller’s fiduciary responsibilities. 

 

15) States that this section remains in effect only until Russia halts the invasion and occupation 

of Ukraine, as determined by the U.S. Department of State, or the United States revokes all 

sanctions against Russia imposed because of its participation in the February 24, 2022, 

invasion of Ukraine, and as of the date of one of those two actions, is repealed. 

 

III. Russia Divestment Act - State Agency Divestment Provisions 
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16) Prohibits a state agency from making additional or new investments or renew existing 

investments of state moneys in any investment vehicle in the government of Russia that the 

Russian government issues or owns. 

 

17) Prohibits a state agency from making additional or new investments or renew existing 

investments of state moneys in any investment vehicle in or from a Russian financial 

institution currently under sanctions imposed by the United States. 

 

18) Requires a state agency to liquidate any investment prescribed by the bill’s respective 

provisions within six months of the bill’s enactment. 

 

19) Requires a state agency to file a report with the Legislature, as specified, within one year of 

the bill’s enactment.  

 

20) Does not require a state agency to take action, as specified, unless the state agency 

determines in good faith that the action described in this section is consistent with the 

fiduciary responsibilities of the state agency. 

 

21) Requires a state agency to  reevaluate, using methods or processes as determined by the state 

agency, the merit of continuing the prescribed divestment action, including, but not limited 

to, the financial effects of the divestment action on the fiduciary responsibilities of the state 

agency before an extension of the operation of this section. 

 

22) Requires a state agency to submit a report to the Legislature, as specified, within three years 

of the bill’s enactment. 

 

23) Urges any company operating in California to divest and separate themselves from the 

government of Russia, Russian financial institutions, and Russian businesses. 

 

24) Requests any company doing business in California to report their investments in and 

contracts with the government of Russia, Russian financial institutions, and Russian 

businesses to the Secretary of State within six months of this section being chaptered. 

 

25) Urges the Regents of the University of California to divest and separate themselves and the 

University of California from the government of Russia, Russian financial institutions, and 

Russian businesses. 

 

26) States that this section remains in effect only until Russia halts the invasion and occupation 

of Ukraine, as determined by the U.S. Department of State, or the United States revokes all 

sanctions against Russia imposed because of its participation in the February 24, 2022, 

invasion of Ukraine, and as of the date of one of those two actions, is repealed. 

 

IV. Russia Contracting Act – Restrictions on Public Contracts 

 

27) Defines a “scrutinized company” to mean a company that conducts business with the 

government of Russia. 

 

28) Makes a scrutinized company ineligible to bid, and prohibits it from bidding, on or 

submitting a proposal for a contract with a state agency for goods or services. 
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29) Permits the Director of General Services to authorize a scrutinized company, on a case-by-

case basis, to bid on or submit a proposal for a contract with a state agency for goods or 

services, if it is in the best interests of the state to permit the scrutinized company to bid on or 

submit a proposal for one or more contracts with a state agency for goods or services. 

 

30) Requires a company that submits a bid or proposal with respect to a contract for goods or 

services that currently or within the previous three years has had business activities or other 

operations outside of the United States, to certify that the company is not a scrutinized 

company. 

 

31) Prohibits a state agency requiring a company that submits a bid or proposal with respect to a 

contract for goods or services, and that currently or within the previous three years has had 

business activities or other operations outside of the United States, to certify that the 

company is not a scrutinized company, if the company has obtained a waiver, as specified. 

 

32) If the Department of General Services determines that a company has submitted a false 

certification, as specified, the company shall be subject to all of the following: 

 

 The company is liable for a civil penalty in an amount that is equal to the greater of two 

hundred fifty thousand dollars ($250,000) or twice the amount of the contract for which a 

bid or proposal was submitted. 

 

 The state agency or the Department of General Services may terminate the contract with 

the company. 

 

 The company is ineligible to, and shall not, bid on a state contract for a period of not less 

than three years from the date the state agency determines that the company submitted the 

false certification. 

 

33) The Department of General Services shall report to the Attorney General the name of the 

company determined to have submitted a false certification, as specified, and the Attorney 

General shall determine whether to bring a civil action against the company. The company 

shall pay all costs and fees the plaintiff incurred in a civil action, including costs incurred by 

the state agency and the Department of General Services for investigations that led to the 

finding of the false certification and all costs and fees incurred by the Attorney General. 

 

34) States that this section remains in effect only until Russia halts the invasion and occupation 

of Ukraine, as determined by the U.S. Department of State, or the United States revokes all 

sanctions against Russia imposed because of its participation in the February 24, 2022, 

invasion of Ukraine, and as of the date of one of those two actions, is repealed. 

 

V. State Mandates 

 

35) Provides that if the Commission on State Mandates determines that this act contains costs 

mandated by the state, reimbursement to local agencies and school districts for those costs 

shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 

of the Government Code. 
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VI. Urgency Clause 

 

36) States that this act is an urgency statute necessary for the immediate preservation of the 

public peace, health, or safety within the meaning of Article IV of the California Constitution 

and shall go into immediate effect, and provides the reasons therefore. 

 

COMMENTS 

 

1. Background 
 

On February 24, 2022, armed military forces from the Russian Federation with the support and 

participation of the government of Belarus launched a massive, unprovoked invasion on the 

sovereign nation of Ukraine. As Ukrainian authorities point out, the aggressor countries’ 

invasion was not the beginning but rather the continuation of a war that Russia has waged against 

Ukraine since 2014 when it occupied parts of the Donbas region (establishing the puppet 

governments of the Donetsk and the Luhansk People’s Republics) and the Crimea (which Russia 

later annexed).   

 

United States President Biden and other U.S. officials for months prior to the February 24, 2022, 

invasion warned of Russia’s military buildup on Ukraine’s borders and engaged in countless 

diplomatic efforts to alter Russian President Putin’s threat of force and subsequent act of war.  

President Biden, while offering every prospect toward finding a diplomatic resolution, 

presciently stated the following: 

 

If Russia does invade in the days or weeks ahead, the human cost for Ukraine will be 

immense, and the strategic cost for Russia will also be immense. If Russia attacks 

Ukraine, it’ll be met with overwhelming international condemnation. The world will not 

forget that Russia chose needless death and destruction.1 

 

In addition to his calls for further diplomacy, President Biden also made clear that the U.S.’ 

response to any aggression by Russia against Ukraine would be swift and forceful and would 

focus on economic pressure. 

 

If Russia proceeds, we will rally the world to oppose its aggression. The United States 

and our Allies and partners around the world are ready to impose powerful sanctions on 

[Russia and] export controls, including actions that did not – we did not pursue when 

Russia invaded Crimea and eastern Ukraine in 2014. We will put intense pressure on 

their largest and most significant financial institutions and key industries.2 

 

While he acknowledged that such actions would not be painless for the U.S., he closed his 

remarks by stating: 

If we do not stand for freedom where it is at risk today, we’ll surely pay a steeper price 

tomorrow.3 

                                            
1 See “Remarks by President Biden Providing an Update on Russia and Ukraine,” The White House, February 15, 

2022. 
2 Ibid. 
3 Ibid. 
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Foreign Affairs Doctrine - Federal Preemption Issue – Not implicated because SB 1328 

concerns an area of traditional state responsibility and does not intrude on the field of foreign 

affairs entrusted exclusively to the federal government. 

 

We recall these statements by President Biden because they are critical in understanding how this 

divestment proposal is different from previous divestment bills that the committee and this 

Legislature has considered. Other proposals, very good proposals, ran afoul of various federal 

and state constitutional impediments that place primacy in foreign relations with the federal 

government and primacy in investment decision-making with pension boards exercising their 

fiduciary duty under a very limited circle of considerations. 4 We distinguish those factors from 

the instant case.   

 

Here, SB 1328 concerns several issues that are areas of traditional state responsibility, including 

determining the safety of its public finances, contracts, and pension trust funds and aligning 

those pecuniary sources with values that strengthen the free, democratic political and economic 

security of the state’s residents.  Moreover, it does so in a manner that accords with and seeks to 

bolster federal policy, not cause a conflict with it nor occupy the field where the federal 

government has remained silent. 

 

Briefly, the Legislature does not intend to disturb foreign relations nor establish its own foreign 

policy distinct and apart from that of the federal government. Such actions would contradict the 

U.S. Supreme Court’s decision in Zschernig v. Miller.5  Instead, shocked at the callousness of the 

aggressor countries’ ongoing war crimes, implied and explicit threats to use nuclear and 

chemical weapons, and the radical re-ordering of world economic relations that have wrecked 

harm on California asset values, SB 1328 attempts nothing more than to respond to the federal 

government’s call as an “ally and a partner”  to sanction Russia and Belarus and to bring as much 

economic pressure to bear against these aggressor countries that pose an existential threat, not 

just to Ukraine, but to all liberal, democratic, free-market, and free societies, including 

California.  As the President said, “If we do not stand for freedom where it is at risk today, we’ll 

surely pay a steeper price tomorrow.”  This bill is thus in harmony with the clear goals and 

objectives of the federal government as articulated by the President, and approved by the 

Congress in the just passed Consolidated Appropriations Act (CAA) 2022, to use economic 

pressure to force Russia and Belarus to end their aggression and restore peace and order in the 

international system.6 

 

According to the author,  

 

While the Federal Government has taken swift and aggressive action advancing 

unprecedented sanctions against Russia and its leaders, California is the world’s fifth 

largest economy and enhanced action taken by the State could help the people of Ukraine 

by putting additional financial pressure on the already beaten-up Russian economy. It’s 

believed California has Russian investments approaching $2 billion, primarily in its 

                                            
4 See Senate Public Employment and Retirement Committee, Policy Analysis, AB 1597, as amended, June 11, 2018, 

for a discussion of the import and impact of the U.S. Supremacy Clause and the California State Constitution on 

divestment legislation. 
5 See Zschernig v. Miller, 389 U.S. 429, 440-41 (1968); see also Movsesian v. Victoria Versicherung AG, 670 F.3d 

1067, 1071 (9th 3 Cir. 2012)(en banc). 
6 See also Defending Ukraine Sovereignty Act of 2022 for discussion of further intent of the federal government. 
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pension funds. At this point there can be no excuse to invest in and support Putin, his 

oligarchs, and the Russian economy. Russia’s economy, not even in the top 10 of world 

economies, is one of their big pressure points, and California should use its power to 

exert influence where it can. SB 1328 requires public pensions systems – including the 

two largest in America, STRS and PERS – to divest from Russian and Belarusian assets 

and companies. SB 1328 also asks private companies based in California to divest their 

investments in the Russian economy. In addition, the legislation would block the 

awarding of state contracts to any company that is conducting business with Russia. 

 

SB 1328 does not violate pension boards’ and other state officials’ fiduciary duty because 

investing in Russia and Belarus can no longer be considered prudent given the federal and 

international regulatory sanctions and enforcement actions taken against the aggressor 

countries; because the bill provides these fiduciaries flexibility to makes entity specific 

determinations as to what investments and companies fall within the rubric of the bill’s 

divestment provisions and allows a reasonable timeframe, under the circumstances, to divest, as 

well as a mechanism to repeal its mandate upon the cessation of hostilities; and because the 

requirements of this bill are consistent with the pension system members’ interest in preventing 

an expansion of Russia’s war on Ukraine to a global conflict that would harm their own 

economic and physical wellbeing. 

 

While there are self-evident moral reasons for prohibiting further investment in and 

implementing divestment of companies in Russia and Belarus or of companies doing business 

with those aggressor countries, existing law requires us to address financial considerations that 

weigh heavily on our pension boards.  Pension boards have a fiduciary duty to their system’s 

members and beneficiaries. That duty consists of a duty of care and a duty of loyalty, concepts 

that derive from the common law of trusts, are encapsulated in the state constitution, and are 

developed, principally through case law.  The state constitution gives pension boards the 

exclusive authority to administer and invest pension funds and imposes upon the boards an 

enormous responsibility to invest pension funds prudently and for the exclusive benefit of their 

members whose life savings sustain the fund and whose life work maintains our own imperfect, 

sometimes clumsy, always frustrating, but ever aspirational, democratic state.7 This fiduciary 

duty generally prohibits state officials from using pension funds and state assets for purposes 

other than those for which they are dedicated under constitutional, statutory, contract, and 

customary law.   

 

Nevertheless, the state constitution reserves to the Legislature the power to restrict by statute, 

certain investments by a retirement board where it is in the public interest to do so, and provided 

that the prohibition satisfies the standards of fiduciary care and loyalty required of a retirement 

board by the constitution.8  
 

The rationale for the Legislature’s reserved power stems from the state’s experience in fighting 

apartheid in South Africa in the 1980’s (when the divestment and boycott movement reached its 

zenith, although the fight against apartheid had gone on for decades before). After several 

legislative attempts beset by the same arguments discussed today regarding fiduciary duty, 

effectiveness, engagement, and appropriateness of utilizing divestment as a policy tool, the 

                                            
7 See Cal. Const., art. XVI, § 17 
8 Ibid. 
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Legislature passed and Governor Deukmejian signed into law AB 134 in 1986.9  When 

Proposition 162 passed in 1992 to establish pension boards’ plenary authority in the state 

constitution, the South Africa government had already released Nelson Mandela from prison, 

U.S. pension funds were ending their various shareholder campaigns against and boycotts of 

South Africa, and the U.S. government had lifted sanctions against South Africa. 10  The 

Proposition could have avoided the specific reservation to the Legislature but it did not. Many 

state and congressional leaders were concerned that pressure still needed to be available to 

ensure that South Africa completed its transition away from apartheid and toward democratic 

government.11 This was the context in which the right to restrict public pension fund investments 

was retained. 

 

Many experts and parties potentially subject to the burdens of divestment initiatives argue that 

the appropriate point to apply pressure is at the federal level and that state action must follow 

federal leadership.  This argument has something of a “chicken or egg” quality to it.  It ignores 

the truth demonstrated by the South Africa example, that state level divestment initiatives 

generate public support that can communicate to the federal government that an issue is 

important and critical enough for Congress to take action. 12  In any event, that issue is mute or 

minimized with SB 1328 given that it responds to the President’s call to act. Here, the federal 

government is taking the lead by calling for economic pressure against Russia and asking all of 

us to share in the economic pain that comes when international free markets face disruption. 

Here, too, California is seeking to lend assistance because of its prominent place in the 

international economy.   

 

Nevertheless, not all, and probably not most, divestment bills can overcome the high burdens 

erected to protect the long-term interest of pension fund members and beneficiaries as well as 

that of the state and local public employers in ensuring that funds set aside in trust will be 

available for promised pension payments in a manner that minimizes costs to taxpayers and 

avoids transferring unfair burdens to future generations. 

 

There is probably some amorphous standard, one perhaps that should be better defined, where 

only those initiatives that have overwhelming support, that seek to address an immediate harm, 

where traditional tools of engagement cannot reasonably be expected to produce results, where 

sufficient coordination and support with other investors helps the initiative achieve its stated 

purposes, and where, in cases touching on foreign affairs, the federal government has set out a 

clear objective with which the initiative accords.  This bill meets that high threshold because if 

this war doesn’t stop, it has the potential, as the President himself has stated, of spreading into a 

nuclear conflict and certainly an economic crisis.13 Pension fund members and beneficiaries have 

a strong, personal interest in avoiding that grim scenario. 

                                            
9 See AB 134 (Waters, Chapter 1254, Statutes of 1986) which required state pension systems to divest state trust 

moneys from South Africa.  
10 "Sanctions Against South Africa Lifted." In CQ Almanac 1991, 47th ed., 478-79. Washington, DC: Congressional 

Quarterly, 1992. http://library.cqpress.com/cqalmanac/cqal91-1111124. 
11 Ibid. 
12 See e.g., AB 2941 (Koretz), Chapter 442, Statutes of 2006, the Sudan Divestment bill, upon which SB 1328 is 

substantially based, in response to the Dafur Crisis which subsequently contributed to the passage of the federal 

Sudan Accountability and Divestment Act of 2007, Public Law 110-171-Dec 2007. 
13 The committee notes too that even the massive dislocation of refugees could lead to epic consequences for 

California should it reignite the Covid pandemic and recalls that the Spanish Flu occurred in waves, worsened by the 

great migrations of armies and refugees in World War I. 
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Finally, we cannot know which is more destructive to the soul – to be told, as in South Africa, 

you are different and therefore, not of equal dignity or to have your difference, your very 

identity, denied altogether, as Putin would do in Ukraine, so that your entire essential being must 

disappear for the aggressor to permit you to continue living. Either way, what we can know is the 

magnificence of the human spirt that rejects such Hobson choices and instead chooses to be free, 

at peace if possible, but ready to defend the essential quality of being human first.  This quality 

we clearly see in Nelson Mandela’s great model of yesterday. We also see it today in the people 

of Mariupol, in President Zelensky, in the peoples of Ukraine’s European border states who are 

doing everything possible to welcome the war’s refugees. And it must be said, we also see it in 

those Russians, like Marina Ovsyannikova, the editor at Channel One who interrupted the 

official broadcast to tell her fellow Russians they were being lied to, and who face great personal 

risk in defying the Putin regime.  This quality is an essential value to the people of California and 

to the members and beneficiaries of its public pension funds. It is a value very much in danger in 

the present moment.  Pension board fiduciaries are well within their rights to consider this when 

determining whether divesting from the aggressors is in the interests of the pension systems’ 

members and beneficiaries.  Returning to President Biden’s discourse, “If we do not stand for 

freedom where it is at risk today, we’ll surely pay a steeper price tomorrow.” 

 

2. Proponent Arguments 
 

The author states that at this point there can be no excuse to invest in and support Putin, his 

oligarchs, and the Russian economy; and while the federal government has taken swift and 

aggressive action advancing unprecedented sanctions against Russia and its leaders, California’s 

enhanced action could help the people of Ukraine by putting additional financial pressure on the 

Russian economy.  

 

The California News Publishers Association states that it “stands in solidarity with the people of 

Ukraine and supports the hard-working journalists reporting on the war – especially those on the 

ground in the Ukraine – who are risking their lives to deliver the news when we need it the 

most.” 

 

The public entity energy provider for Sonoma and Mendocino counties, Sonoma Clean Power, 

offers its strong support for the bill, stating that, as the 5th largest economy in the world, 

California must take swift economic action to help the people of Ukraine by putting additional 

financial pressure on the Russian economy. 

 

3. Opponent Arguments: 

 

None received. 

 

4. Related/Prior Legislation14: 

 

                                            
14 There have been numerous legislative bills proposing divestment in the approximately 36 years since AB 134.  

For brevity, we list some from the last few years. For a more detailed list, please see the Related/Prior Legislation 

section of a prior analysis of the bills listed above (e.g. Assembly Public Employees, Retirement, and Social 

Security Committee Analysis of SB 459 (Portantino), As Amended June 12, 2018.). 
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2022: SB 1173 (Gonzalez), would prohibit CalPERS and CalSTRS from making additional 

or new investments or renew existing investments of public employee retirement 

funds in a fossil fuel company and require them to liquidate existing investments in a 

fossil fuel company on or before July 1, 2027. This bill is currently pending in the 

Senate Labor, Public Employment and Retirement Committee. 

 

2019: AB 1320 (Nazarian, Chapter 459,  Statutes of 2019), prohibits, CalPERS and 

CalSTRS from making or renewing investments in any investment vehicle owned or 

issued by the government of Turkey and requires them to liquidate certain 

investments following federal action, as specified.   

 

Assembly Bill 33 (Bonta) would have required CalPERS and CalSTRS to divest from 

private prison companies, from making new or renewing existing investments in such 

companies, and to constructively engage with private prison companies to establish 

whether the companies are transitioning their business model to another industry, 

among other provisions.  This bill died in the Assembly Public Employment and 

Retirement Committee. 

 

2018:   Senate Bill 459 (Portantino) would have required CalPERS to adopt an investment 

policy for retailers or wholesalers of banned weapons; engage those sellers; exercise 

proxy votes if engagement is unsuccessful; and, divest from those companies if 

engagement and the exercise of proxy votes are unsuccessful, among other 

provisions.  This author withdrew the bill while pending in the Assembly Public 

Employees, Retirement, and Social Security Committee. 

 

5. Triple Referral: 

 

The Senate Rules Committee referred this bill for hearing in this committee, the Senate 

Government Operations Committee, and the Senate Judiciary Committee, reflecting the bill’s 

broad subject matter across several jurisdictions. 

 

6. Author’s Amendments: 

 

The author’s amendments that would do the following: 

 

 Add a finding to the Findings and Declarations sections that clarify that the Legislature 

intends for the bill to align with the federal government’s call for economic sanctions of 

the aggressor countries. 

 

 Clarify that restrictions in investments in Belarus apply to the bill’s state agency 

contracting and state agency investments sections to be consistent with the sections 

related to pension fund investment restrictions. 

 

 Create tighter investment restrictions on any company that sells military equipment to 

Russia or Belarus.   
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SUPPORT 

California News Publishers Association 

Sonoma Clean Power 

 

OPPOSITION 

 

None on file. 

 

-- END -- 

 


