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Date of Hearing:  June 22, 2022 

ASSEMBLY COMMITTEE ON PUBLIC EMPLOYMENT AND RETIREMENT 

Jim Cooper, Chair 

SB 1328 (McGuire) – As Amended May 19, 2022 

SENATE VOTE:  35-0 

SUBJECT:  Prohibited investments and contracts:  Russia and Belarus 

SUMMARY:  Requires public retirement systems, the Treasurer, and state agencies to 

divest from Russia and Belarus, as provided, and establishes the Russia Contracting Act, 

among other provisions.  Specifically, this bill:   

1) Relating to public retirement systems subject to the general provisions of the 

California Public Employees’ Pension Reform Act (PEPRA) of 2013: 

 

a) Requires these systems to liquidate investments in a prohibited company, as 

defined and provided, in a manner consistent with the board’s fiduciary 

responsibilities as described in the California Constitution. 

 

b) Prohibits these systems from making additional, new, or renew existing 

investments in a prohibited company, as defined and provided. 

 

c) Requires all public employee retirement systems, on or before January 1, 2023, 

and every year thereafter, to file a report with the Legislature that describes a list 

of investments in such companies, including, but not limited to, the issuer, by 

stock, bonds, securities, and other evidence of indebtedness; whether the board 

has divested from its investments in prohibited companies; and, a description of 

when the board anticipates that it will divest from those investments or the 

reasons why a sale or transfer of investments is inconsistent with its fiduciary 

responsibilities, if the board has not divested from specified investments. 

 

d) Provides that a public employee retirement system is not required to divest, as 

prescribed, if the board determines in good faith that the action is consistent with 

its fiduciary duties described in the California Constitution. 

 

e) Exempts from divestment, a company primarily engaged in supplying goods or 

services intended to relieve human suffering in Ukraine, or those that promote 

health, education, journalistic, welfare, or religious activities in Ukraine, and 

products or activities listed in Ukraine General License Number 18 or Russia 
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General License Number 6A issued by the Office of Foreign Assets Control 

(OFAC) within the United States (U.S.) Department of Treasury.1 

 

f) Establishes a sunset and repeal of these provisions contingent upon if either the 

aggressor countries halt the invasion and occupation of Ukraine as determined by 

the U.S., or the U.S. revokes all sanctions against aggressor countries imposed 

because of their participation in the February 24, 2022, invasion of Ukraine. 

 

g) Defines the following for these purposes: 

 

i) “Aggressor countries” to mean Russia and Belarus. 

 

ii) “Belarus” to mean the Republic of Belarus. 

 

iii) “Board” to mean the board of any public retirement system subject to the 

Public Employees’ Pension Reform Act (PEPRA) of 2013, as provided. 

 

iv) “Government of Belarus” to mean the government of Belarus or its 

instrumentalities. 

 

v) “Government of Russia” to mean the government of Russia or its 

instrumentalities. 

 

vi) “Invest” or “Investment” to mean the purchase, ownership, or control of stock, 

a partnership or membership interest of a prohibited company, bonds issued 

by the government or a political subdivision of Russia or Belarus, corporate 

bonds or other debt instruments issued by a company domiciled in Russia or 

Belarus, or the commitment of funds or other assets to a company domiciled 

in Russia or Belarus, including a loan or extension of credit to that company, 

unless the investment is authorized by the OFAC. 

 

vii) “Prohibited company” to mean either a sole proprietorship, organization, 

association, corporation, partnership, venture, or other entity, or its subsidiary 

                                                 

1 Ukraine General License Number 18 relates to the exporting or reexporting of agricultural commodities, 

medicine, medical devices, replacement parts and components, or software updates to certain regions of 

Ukraine and transactions related to the COVID-19 pandemic.   

 

Russia General License Number 6A relates to the exporting or reexporting of agricultural commodities, 

medicine, medical devices, replacement parts and components, or software updates, the COVID-19 

pandemic, or clinical trials. 

https://home.treasury.gov/system/files/126/ukraine_gl18.pdf
https://home.treasury.gov/system/files/126/russia_gl6a.pdf


SB 

1328 
 Page  3 

or affiliate that exists for profitmaking purposes or to secure economic 

advantage, that is domiciled in Russia or Belarus, or, the same that is owned 

or controlled, directly or indirectly, by the government of Russia or Belarus or 

by a sanctioned person. 

 

viii) “Public employee retirement funds” to mean any funds controlled by a 

retirement board subject to the PEPRA, as provided. 

 

ix) “Russia” to mean the Russian Federation. 

 

x) “Sanctioned person” to mean any individual or entity subject to sanctions 

imposed by the U.S. government arising out of Russia’s invasion of Ukraine, 

as specified. 

 

2) Relating to the Treasurer: 

 

a) Prohibits the Treasurer from making additional, new, or renewing existing 

investments of stat moneys in any investment vehicle in the government of Russia 

or Belarus that is either issued, or owned, by the government of Russia or Belarus. 

 

b) Provides that the Treasurer is not required to take such action unless the Treasurer 

determines in good faith that the action is consistent with the Treasurer’s fiduciary 

responsibilities. 

 

c) Establishes a sunset and repeal of these provisions if Russia and Belarus halt the 

invasion and occupation of Ukraine, as determined by the U.S. Department of 

State, or, the U.S. revokes all sanctions against Russian and Belarus imposed 

because of their participation in the February 24, 2022, invasion of Ukraine. 

 

d) Defines the following for these purposes: 

 

i)  “Belarus” to mean the Republic of Belarus. 

 

ii)  “Government of Belarus” to mean the government of Belarus or its 

instrumentalities or political subdivisions. 

 

iii)  “Government of Russia” to mean the government of Russia or its 

instrumentalities or political subdivisions. 
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iv)  “Russia” to mean the Russian Federation. 

 

v)  “State moneys” to mean all money, bonds, and securities in possession of, or 

collected by, the Treasurer. 

 

3) Relating to other state agencies and state funds: 

 

a) Prohibits state agencies form making additional, new, or renewing investment of 

state moneys in any investment vehicle in the governments of Russia or Belarus 

in investment vehicles that are either issued, or controlled, by the government of 

Russia or Belarus. 

 

b) Prohibits state agencies from making additional, new, or renewing existing 

investment of state moneys in any investment vehicle in or from a Russian or 

Belarusian financial institution currently under sanctions imposed by the U.S. 

 

c) Requires state agencies to liquidate investments, as provided, within six months 

of the specified operative provisions being chaptered, unless the state agency 

determines in good faith that a sale or transfer of the investment is inconsistent 

with the fiduciary responsibilities of the agency. 

 

d) Requires, within one year of the specified operative provisions being chaptered, 

the state agency to file a report with the Legislature and Governor, that includes:  

i) A list of any investment vehicle of which the state agency has liquidated its 

investment, as provided, and ii) a list of any investment vehicle in the 

governments of Russia, Belarus, or in or from a Russian or Belarusian financial 

institution of which the state agency has not liquidated its investment as a result of 

a determination made, as provided, that a liquidation would be inconsistent with 

the fiduciary responsibilities of the state agency. 

 

e) Requires, before an extension of the operation of these provisions, the state 

agency to evaluate, using methods or processes as determined by the agency, the 

merit of continuing the prescribed divestment action, including, but not limited to, 

the financial effects of the divestment action on the fiduciary responsibilities of 

the state agency. 

 

f) Requires, within three years of the specified operative provisions being chaptered, 

the state agency to submit a report to the Legislature that includes not only the 



SB 

1328 
 Page  5 

information provided in “e)” immediately above, but also the merit of continuing 

the prescribed divestment action. 

 

g) Urges any company operating in California to divest and separate themselves 

from the governments of Russia and Belarus, their respective financial 

institutions, and respective businesses. 

 

h) Requests any company doing business in California to report their investments in, 

and contracts with, those listed in “g)” immediately above, to the Secretary of 

State within six months of the specified operative provisions being chaptered. 

 

i) Urges the Regents of the University of California (U.C.) to divest and separate 

themselves and the U.C. from the governments of Russia, Belarus, and their 

respective financial institutions, and businesses. 

 

j) Establishes a sunset and repeal of these provisions if Russia and Belarus halt the 

invasion and occupation of Ukraine, as determined by the U.S. Department of 

State, or, the U.S. revokes all sanctions against Russian and Belarus imposed 

because of their participation in the February 24, 2022, invasion of Ukraine. 

 

4) Relating to the Russian Contracting Act: 

 

a) Renders ineligible and prohibits a scrutinized company from bidding or 

submitting proposals for a contract with a state agency for goods or services, and 

authorizes the Director of the Department of General Services (DGS) to allow, on 

a case-by-case basis, such a company to bid on or submit contracts, if it is in the 

best interests of the state to permit such a company to do so. 

 

b) Establishes that a state agency must require a company that submits a bid or 

proposal to contract with a state agency, as provided, that currently or within the 

previously three years has had business activities or other operations outside of 

the U.S., to certify that the company is not scrutinized; however, a state agency is 

not required to compel such a company to certify that it is not a scrutinized 

company if the company has obtained permission to bid on, or submit a proposal 

for, a contract with a state agency, as provided. 

 

c) Establishes that if the DGS determines that a company has submitted a false 

certification, as provided, the company must be subject to each of the following: 
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i) Liability for a civil penalty equal to or greater than $250,000, or twice the 

amount of the contract for which a bid or proposal was submitted; 

 

ii) Termination of the contract by the state agency or the DGS. 

 

iii) Being rendered ineligible and prohibited from bidding on a state contract for 

not less than three years from the date the state agency determines that the 

company submitted a false certification. 

 

d) Requires the DGS to report to the name of the company that submitted the false 

certification along with other information as to the false certification to the 

Attorney General; the Attorney General to determine whether to bring a civil 

action against the company; and, the company to pay all costs and fees the 

plaintiff incurred in a civil action, including those incurred by the state agency or 

DGS for investigations that led to the finding of the false certification, as well as 

all costs and fees incurred by the Attorney General. 

 

e) Establishes a sunset and repeal of these provisions if Russia and Belarus halt the 

invasion and occupation of Ukraine, as determined by the U.S. Department of 

State, or, the U.S. revokes all sanctions against Russian and Belarus imposed 

because of their participation in the February 24, 2022, invasion of Ukraine. 

 

f) Exempts products or activities listed in Ukraine General License Number 18 or 

Russia General License Number 6A issued by the OFAC. 

 

5) Includes a pro forma boilerplate provision relating to mandates by the state and 

reimbursement to local agencies and school districts for costs. 

 

6) Includes legislative findings and declarations for these purposes and the necessity and 

urgency of this act. 

 

EXISTING LAW:   

1) Provides that California's public pension boards have "plenary authority and fiduciary 

responsibility for [the] investment of monies and administration of the system."2 

 

                                                 

2 Section 17, Art. XVI, Cal. Const. 
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2) Reserves to the Legislature authority to, by statute, "continue to prohibit certain 

investments by a retirement board where it is in the public interest to do so, and 

provided that the prohibition satisfies the standards of fiduciary care and loyalty 

required of a retirement board….”3 

 

3) Requires pension board members to discharge their duties with respect to the system 

solely in the interest of, and for the exclusive purposes of providing benefits to, 

participants and their beneficiaries, minimizing employer contributions thereto, and 

defraying reasonable expenses of administrating the system…[and] the board to 

diversify the investments of the system so as to minimize the risk of loss and to 

maximize the rate of return unless under the circumstances it is clearly not prudent to 

do so.4 

 

4) Prohibits CalPERS and CalSTRS, under previous legislative mandates, from making 

or holding certain investments in Iran, Sudan, Turkey, in businesses discriminating 

against Israel related to the Arab Boycott of Israel, and in thermal coal companies.5 

 

5) Provides that the Treasurer must receive and keep in the vaults of the State Treasury 

or deposits in banks or credit unions all moneys belonging to the stated, not required 

to be received and kept by some other person.  Bonds and other securities or 

investments belonging to the state, excerpt those of CalPERS and CalSTRS, must be 

also be received and kept by the Treasurer, as provided.6 

 

6) Requires the Treasurer, at the request of the Legislature or a committee thereof, to 

give written information regarding the condition of the State Treasury or upon a 

subject relating to the Treasurer’s office.7 

 

7) Authorizes the Treasurer to act as a “trustee…custodian… fiscal agent… or in any 

fiduciary or representative capacity for any purpose permitted by law…, and to 

execute any trust business permitted by [state or federal law] in connection with 

[financial transactions] evidencing an obligation of the state or agency, department, 

board, commission, authority, or other entity,” as provided.8 

 

                                                 

3 Ibid. 
4 Ibid. 
5 Sections 7513.6 et seq. of the Gov. Code. 
6 Section 12320 of the Gov. Code. 
7 Section 12330, ibid. 
8 Section 12333 of the Gov. Code. 
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8) Authorizes the Treasurer to contract for and secure insurance against the loss of 

securities and money in the Treasurer’s custody from any insurable risk whatsoever, 

but establishes certain conditions on the amount of the insurance obtained.9 

 

9) Prohibits state trust moneys from being used to make additional or new investments 

or to renew existing investments in business firms that engage in discriminatory 

business practices in furtherance of or in compliance with the Arab League’s 

economic boycott of Israel.10 

 

10) Prohibits a “scrutinized company,” as defined, that is involved in specified activities 

in Sudan, from entering into a contract with a state agency for goods or services and 

requires a prospective bidder for state contracts that currently or within the previous 

three years has had business activities or other operations outside of the United States, 

to certify that the company is not a scrutinized company, as specified.11 

 

FISCAL EFFECT:  According to the Senate Appropriations Committee, CalPERS, the 

California State Teachers’ Retirement System (CalSTRS), and DGS all have yet to 

determine fiscal impacts of the bill.  However, (amendments in the Senate) are 

anticipated to significantly reduce the fiscal impact to the affected entities when 

compared to prior versions of the bill. 

COMMENTS:  According to the author, “[w] hile the [U.S. federal government] has 

taken swift and aggressive action advancing unprecedented sanctions against Russia and 

its leaders, California is the world’s fifth largest economy and enhanced action taken by 

the State could help the people of Ukraine by putting additional financial pressure on the 

already beaten-up Russian economy. 

“It’s believed California has Russian investments approaching $2 billion, primarily in its 

pension funds.  At this point there can be no excuse to invest in and support Putin, his 

oligarchs, and the Russian economy.  Russia’s economy, not even in the top 10 of world 

economies, is one of their big pressure points, and California should use its power to 

exert influence where it can. 

“[This bill] requires public pensions systems – including the two largest in America, 

[CalSTRS and CalPERS] – to divest from Russian and Belarusian assets and companies,” 

and, “…also asks private companies based in California to divest their investments in the 

                                                 

9 Section 12305, ibid. 
10 Sections 16449.80 et seq. of the Gov. Code 
11 Sections 10475 et seq. of the Pub. Contr. Code. 
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Russian economy.  In addition, the legislation would block the awarding of state 

contracts to any company that is conducting business with Russia.” 

1) Dual Referral 

The committee is informed that this bill is also referred to the Assembly Committee on 

Accountability and Administrative Review.  Therefore, this analysis only discusses 

matters that are germane to the jurisdiction of the Assembly Committee on Public 

Employment and Retirement. 

2) Background 

As stated under “Existing Law,” the California Constitution provides, among other 

things, “plenary authority” to pension system boards over, among other things, 

investments and administration of the system, and mandates fiduciary standards in the 

exercise of their duties; however, it also simultaneously reserves divestment, subject to 

the fiduciary obligations of the boards, to the Legislature and nothing else, in these 

regards.12 

Divestment continues to be an increasingly attractive option or tool of employ by the 

Legislature to achieve or remedy political, social, moral, or philosophical objectives or 

differences.  In all instances, a plain reading of the legislative findings and declarations of 

such mandates, including the current bill, evince the Legislature’s intent regarding such 

proposals.  When considering the interests of such proposals, each demonstrate a void 

that conflicts with the mandated fiduciary obligations of pension fund boards that strictly 

inure to benefit their respective members, survivors, or beneficiaries – above all else, and 

nothing else. 

Each year, pension fund investments vis-à-vis divestment continue to be weaponized 

through legislatively-compelled divestment proposals that are, more often than not, 

preceded by external pressure or event without particular or acute regard as to:  i) 

whether the means may or actually will achieve the intended ends; ii) consideration of the 

long-term financial effects that befall participating employers, pension system members 

(and their survivors or beneficiaries), the pension systems, and taxpayers; iii) recognizing 

and appreciating that California’s pension funds and their respective investments are 

among an abundance of other investors’ investments in an inherently opportunistic and 

risk-assessed arena; iv) whether other market actors may not or do not share California’s 

values, ideals, or goals; and, v) that the divestment could result in a financial loss and 

have other long-term financial consequences. 

                                                 

12 Section 17, Article XVI, Cal. Const. 
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When hundreds of millions or billions in taxpayer dollars are legislatively appropriated 

through the Annual Budget Act to assist in reducing employer cost pressures related to 

employee pensions or to prudently address long-term underfunded pension obligations or 

liabilities, such moneys appropriated reduce available financial resources for other 

important programs and services administered by the state, local governments, 

municipalities, school districts, and other causes of public interest or concern. 

Generally, the investment returns of California’s pension funds account for at least 60-65 

percent of the funds necessary to meet their fiduciary (i.e., legal) obligations to their 

respective members, survivors, or beneficiaries.  Each time an option is removed, 

opportunity and real costs are incurred to unwind the investments; the loss of an 

investment return that previously would have been realized (assuming a net-positive 

gain) on monies that are no longer invested; costs to reinvest those monies; in some 

instances, rebalancing the investment portfolio; and, the necessity to take prudent steps, 

including time and other resources, to identify an alternate investment opportunity that 

may achieve similar or greater net positive investment returns when compared to the 

prior investment.  Each of these are real – not hypothetical or hyperbolical – costs 

(including opportunity costs) and losses that amount to millions or tens of millions of 

dollars. 

3) Balancing Legislative Interests or Objectives and Pension Fund Fiduciary 

Requirements 

As in other prior legislatively-compelled pension fund divestment measures, this bill also 

includes a necessary fiduciary deferential proviso in which CalPERS and CalSTRS are 

not required to divest if the divestment action is inconsistent with the board’s fiduciary 

duties.  Thus, there is a degree of balance between the Legislature’s interests and the 

fiduciary obligations of the boards that is consistent with the California Constitution. 

It is noted that, although the Legislature includes the aforementioned fiduciary proviso, 

the effects of legislative (and/or political) pressure may influence subsequent decisions 

and actions of pension system boards; however, to date, a pension fund board has not yet 

exercised its constitutional authority in this regard. 

4) Potential Significant Legal Implications Regardless of Interests or Objectives 

The committee is reminded that similar to other several divestment measures that have 

been presented before this committee involving foreign sovereign states, this bill also 

presents potential significant legal implications that may result in the statute being 

rendered invalid, if it is unable to withstand legal scrutiny in a court of competent 

jurisdiction. 
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Below are several examples of salient legal decisions that may likely hold great legal 

weight towards an unfavorable decision against the State, if this measure were enacted 

and followed by a legal challenge. 

a) Federal Preemption 

 

As previously stated, based on a plain reading of the express legislative findings, 

declarations, and intent stated within this bill, coupled with public utterances, 

written documents, and other representations regarding the measure, it is 

unambiguously clear that this bill is intended to address and affect or deter the 

actions of two foreign sovereign states (i.e., Russia and Belarus) taken against 

another (i.e., Ukraine). 

 

Relations between the U.S. and foreign sovereign states are the express 

jurisdiction of the federal government, and the several States generally are 

prohibited from engaging in an activity that intrudes upon that jurisdiction, even if 

well-meaning/-intended, or supporting federal government effort or action. 13 

i) In a class action case brought by Armenian Genocide victims against various 

insurers under a California Code of Civil Procedure provision extending the 

statute of limitation for such claims, the U.S. Court of Appeals for the 9th 

Circuit sitting en banc found that the California statute was preempted by the 

U.S. Constitution under the Foreign Affairs Doctrine.14  The court noted that 

the statute, “has more than some incidental effect on foreign affairs, “…has a 

direct impact upon foreign relations and may well adversely affect the power 

of the central government to deal with those problems..,” and that, “the 

statute expresses a distinct political point of view on a matter of foreign 

policy… and expresses sympathy for… victims.” (Emphasis added.) 

 

 Here, the court cited a U.S. Supreme Court case that involved a statute in the 

State of Oregon and noted that “…even in the absence of any treaty, federal 

statute, or executive order, a state law may be unconstitutional if it disturbs 

foreign relations or establishes its own foreign policy.” 15 (Emphasis added.)  

Although the Oregon statute conflicted with no express policy of the federal 

government, and the federal government’s amicus curiae brief stated that, “the 

government does not contend that the application of the Oregon escheat statute 

                                                 

13 Foreign Affairs Doctrine (Supremacy Clause): Cl. 2, Art. I, U.S. Const. 
14 Movsesian v. Victoria Versicherung AG (2012) 670 F. 3d 1067, 1071 sitting en banc. 
15 Zschernig v. Miller (1968) 389 U.S. 429, 440-41 
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in the circumstances of this case unduly interferes with the U.S.’ conduct of 

foreign relations,” the absence of the conflict did not settle the question of 

preemption.16  The court analyzed the purpose and operation of the Oregon 

statute to determine whether it constituted an “intrusion by the State into the 

field of foreign affairs which the Constitution entrusts to the President and 

Congress,” and held that the (action by the) state was an impermissible 

intrusion by the state into the field of foreign affairs.17 (Emphasis added.) 

 

ii) An Illinois Sudan Act imposed various restrictions on the deposit of state 

funds in financial institutions whose customers had certain types of 

connections with Sudan, and on the investment of public pension funds in 

Sudan-connected entities.  The plaintiffs, including eight Illinois municipal 

pension funds and beneficiaries of public pension funds brought an action 

pursuant to federal law and the U.S. Foreign Commerce Clause seeking to 

enjoin enforcement of the Act.18  Here, the court held that, “federal law is 

clear that a state’s foreign company divestment statute is an unconstitutional 

intrusion in a field reserved for the federal government,” and permanently 

enjoined officials from enforcing the Act.” 19 (Emphasis added.) 

 

iii) A nonprofit corporation representing member companies that engaged in 

foreign trade brought an action against Massachusetts officials challenging the 

constitutionality of the Massachusetts Burma Law, which restricted the ability 

of Massachusetts and its agencies to purchase goods and services that did 

business with Burma (Myanmar).20 

  

 Here, the court found that the Burma Law was an obstacle to the 

accomplishment of Congress’ objectives, and undermined the intended 

purpose and natural effect of delegation of discretion to the President to 

control economic sanctions against Burma, the limitation of sanctions under 

the Burma Law, and the directive to the President to diplomatically develop a 

comprehensive, multilateral strategy towards Burma.  The court noted that, 

representations by the executive branch and formal diplomatic protests 

demonstrated the Burma Law stood in the way of Congress’ diplomatic 

objectives.  Thus, under the principles of conflict preemption, the state foreign 

                                                 

16 Id. at 440-41, 434 
17 Id at 432. 
18 Section 1983 of Title 42, USCS, and Cl. 3, Sec. 8, Art. I, U.S. Const. 
19 National Foreign Trade Council v. Giannoulias (2007) 523 F. Supp. 2d 731 
20 Crosby v. National Foreign Trade Council (2000) 120 S. Ct. 2288 
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trade law concerning Burma undermined the intended purpose of, and was 

preempted by, the federal Foreign Operations, Export Financing, and Related 

Programs Appropriations Act. (Emphasis added.) 

  

b) Foreign Commerce Clause 

 

The U.S. Constitution reserves to the Congress, the power to regulate commerce 

with foreign nations, and among the several States, and with Indian Tribes.21 

 

This bill seeks to mandate divestment by pension funds, the Treasurer, and other 

state agencies, respectively, from certain Russian and Belarusian assets; 

associated “scrutinized companies;” and, places limitations, prohibitions, or 

withhold certain state contracting opportunities on, and from, companies 

characterized as such by establishing a “Russia Contracting Act” for the state, 

similarly modeled after the state’s Sudan Contracting Act. 

 

In addition, this bill does not compel private companies with regard to their 

actions or business relating to Russia and Belarus; however, it “urges any 

company operating in California to divest and separate themselves from the 

governments of Russia and Belarus, their respective financial institutions, and 

respective businesses.” 

 

The bill’s statutory “urging” directed at companies operating in California 

(including without regard to whether they are principally or primarily domiciled 

in California) may be sufficiently compelling upon any such company to 

acquiesce, heed, or otherwise comply (even if voluntary), the state’s “urge” that 

result in actions by those companies, following this bill, that affect foreign 

commerce.  Thus, the divestment, contracting, and “urge” provisions, within the 

total context of this bill, or, each in and of themselves, may (including intend to) 

have more than an incidental effect on foreign and interstate commerce contrary 

to federal jurisdictional authority; and, therefore, could be deemed 

unconstitutional as an impermissible action and intrusion by the state. 

Although existing California law prohibits certain pension fund investments and 

economic activity relating to the foreign sovereign states of South Africa, Iran, 

Sudan, Turkey, the Arab League’s economic boycott of Israel, and, establishes a 

Sudan Contacting Act, to date, the state has not yet been obliged to defend these 

                                                 

21 Cl. 3, Sec. 8, Art. I, U.S. Const. 
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laws in court that test whether they could withstand legal scrutiny regarding the 

Foreign Commerce Clause (nor the Foreign Affairs Doctrine). 

 

Similar to the aforementioned statutes, it is possible that, if enacted, this bill could 

maintain a potentially legally precarious statutory existence, pending the outcome 

of a legal challenge, should one arise. 

 

5) Salient Formal Opinion by the California Attorney General 

 

The California Attorney General provides legal opinions upon request to designated state 

and local public officials and government agencies on issues arising in the course of their 

duties.  The formal legal opinions of the Attorney General have been accorded “great 

respect” and “great weight” by the courts.22 

 

Following a request by the California Public Employees’ Retirement System (CalPERS) 

for a formal opinion which raised the following question:  “[i]s the California legislation 

precluding investment of state trust moneys in business firms or financial institutions 

which participate or comply with the Arab League’s economic boycott against Israel 

preempted by the U.S. Export Administration Act?,” in 1993, the Attorney General 

opined that, “[t]he California legislation precluding investment of state trust moneys in 

business firms or financial institutions which participate in or comply with the Arab 

League’s economic boycott against Israel is preempted by the United States Export 

Administration Act.”23 (Emphasis added.) 

 

On March 27, 1993, the President signed House Bill (HB) No. 750, reviving and 

extending through June 30, 1994, the Export Administration Act of 1979 (50 U.S.C. 

Appx §§ 2401-2420), which prohibits “any U.S. person” from taking certain actions with 

the intent to comply with, further, or support any boycott fostered or imposed by a 

foreign country against a country which is friendly to the U.S. and which is not itself the 

object of any form of boycott pursuant to U.S. law or regulation. 

 

In arriving to the conclusion, the Attorney General’s opinion cites California v. ARC 

America Corp. (1989) 490 U.S. 93, 100; and, Hillsborough County, Fla. v. Auto Med. 

Labs. (1985) 471 U.S. 707, 713, where a “federal law may preempt state or local law in 

                                                 

22 Office of the Attorney General 
23 Opinion No. 93-302, September 10, 1993 relating to Sections 16649.80 through 16649.95, inclusive, of 

the Gov. Code (Chapter 1351, Statutes of 1992 [Assembly Bill 2251, Friedman]). 
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various ways.  Most directly, state law may be preempted by an express statement to that 

effect by Congress.” 

 

As to the particular question whether “California’s legislation (i.e., the Arab League’s 

economic Boycott of Israel statutes) pertains to “participation in, compliance with, 

implementation of…restricting trade practices or boycotts fostered or imposed by the 

Arab League and Israel, as prescribed under the provisions and context of HB 750, the 

Attorney General opined that, “the statutes plainly do so pertain, in that they specifically 

identify such conduct as the basis for withholding of investment funds.” (Emphasis 

added.)  The opinion further notes, however, that, “…not every action taken by a state in 

a federally protected area is ‘regulatory’ in nature and thus subject to federal 

preemption.”  Here, the opinion cites Building Trades v. Associated Builders (1993) – 

U.S. – [122 L.Ed. 2d 565] where the court noted that whether a state may act as a 

proprietor without restriction of the preemption doctrine was left undecided in the case of 

Wisconsin Department of Industry v. Gould, Inc. (1986) 475 U.S. 282. (Id., at p. 577), 

and in that instance, that court rejected the argument that Wisconsin was acting as a 

proprietor when it refused to do business with persons who violated the National Labor 

Relations Act (NLRA) following a state agency’s attempt to compel conformity with the 

NLRA. 

 

Similarly, “[a] suggestion that California is acting as a proprietor in enacting [the Arab 

League economic Boycott of Israel statutes] may not be sustained” because “the state 

statutes are clearly ‘tantamount to regulation’ and policy-making.  The prescribed 

conduct in question… is unrelated to the company’s safety or performance potential for 

the investment of funds, and no purpose other than deterrence of such unlawful 

participation or compliance could credibly be ascribed to the statutory scheme.  

(Emphasis added.)  It is readily perceived from the Legislature’s goals and objectives that 

the [Arab League’s economic Boycott of Israel] statutes pertain to participation in or 

compliance with a federal boycott are patently regulatory.”  Further, “the principles of 

federal preemption prevent states… from setting forth standards of conduct inconsistent 

with the substantive requirements of federal law….” 

 

This current bill may be substantially similar as to matters discussed in the formal 

opinion by the California Attorney General regarding an unrelated matter, but that has a 

similarly intended purpose and effect. 
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6) Other Items For Consideration 

 

The committee is informed that irrespective of whether this bill moves beyond this 

committee or enacted by the Legislature, ongoing monitoring and actions are being taken 

by pension fund boards that could achieve the objectives resulting from this bill while 

currently pending in the current legislative process, or, that are independent of the bill 

which are strictly based on the inherent financial risk of investments targeted by the bill.  

Regardless, pension funds are more likely than not, prudently and in a manner consistent 

with the fiduciary standard of care, taking steps to unwind or offload Russian and 

Belarusian assets due to the current and ongoing conflict and the inherent financial risk 

associated with maintaining those investments, which, would be forthright and 

appropriate given their direct constitutional authority and fiduciary obligations. 

 

In addition, to alleviate the possibility of a potentially adverse legal decision that may 

result from this proposal, it may be possible that the state’s executive may direct certain 

state agencies to engage (or disengage) in certain actions regarding the subject; and, the 

Treasurer – independent of the executive and acting as trustee for the state’s moneys – 

may also divest from Russian and Belarusian assets to mitigate or eliminate risk towards 

preserving public moneys and other assets entrusted to the care and safeguarding of that 

office, absent a legislative mandate to do so. 

 

Should each of these occur, the bill would merely be symbolic, yet, still rife with 

potentially substantial legal concerns. 

 

7) Proposed Committee Amendments to the Author 

 

The following general discussion and itemization of amendments are proposed to the 

author by the committee.  It is noted, however, that the proposed amendments generally 

discussed below do not address nor may likely affect potentially substantial legal 

concerns, as previously discussed.  Proposed committee amendments to the author 

would: 

 

a) Remove all provisions that mandate public employee retirement systems to divest 

and instead, strongly encourage the systems to divest from investments, including 

all remaining investments in Russia and Belarus, at the earliest available 

opportunity in a manner that is consistent with the fiduciary duties pursuant to 

Section 17 of Article XVI of the California Constitution. 
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b) Include expressive findings and declarations relating to ongoing efforts by the 

systems to monitor and divest from Russia and Belarus while simultaneously 

acknowledging or recognizing that performing some financial transactions may 

not be feasible at this time due to federal sanctions, requirements, or prohibitions 

regarding such transactions that involve the aggressor countries. 

 

c) This bill contains several statements throughout its provisions that are 

inconsistent, and therefore, conflict, with the explicit constitutional and statutory 

purposes, authorities, and obligations of public employee retirement systems in 

California 

 

Proposed amendments strike or clarify such statements in a manner to ensure 

consistency with provisions in the California Constitution and existing law in 

these regards, and resolve potential future ambiguities that may be perceived as an 

attempt through legislative “creep” or intrusion through an inappropriate 

legislative vehicle that expands those purposes, authorities, and obligations absent 

such amendments. 

 

d) Remove “prohibited company” as a specific term that is defined, and instead, 

include and define “designated company” to mean that which is consistent with 

the current definitional characteristics (i.e., “sole proprietorship, organization, 

association, corporation, etc.) of companies in the bill, and also add the same 

definitional characteristics regarding such companies to those that supply military 

equipment to Russia or Belarus, and those in which the U.S. government has 

designated as complicit in the aggressor countries’ war in Ukraine. 

 

e) Maintain annual legislative reporting requirements by public employee retirement 

systems beginning July 1, 2023, but modify the reporting elements to instead 

provide: i) a list of the board’s investments in designated companies, including, 

but not limited to, the issuer, by name, of the stock, bonds, securities, and other 

evidence of indebtedness; ii) a list of the board’s investments managed directly or 

indirectly, or owned or controlled, by a sanctioned person, including, but not 

limited to, the name of the person; iii) a statement of the reason or reasons why 

the board maintains each investment, as provided; and, v) provides that the report 

be submitted in compliance with Section 9795 of the Gov. Code. 

 

f) This bill includes provisions that apply to state agencies in a somewhat similar 

fashion as other provisions that could be construed to also apply to public 

employee retirement systems. 
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To resolve ambiguity, confusion, duplication of purpose, effort, or effect, and 

potential inconsistency, proposed amendments clarify that certain provisions 

applicable to state agencies, do not apply only to public employee retirement 

systems. 

 

g) This bill does not include legal financial indemnification provisions applicable to 

pension system boards, officers, and agents thereof, as a guardrail to prevent 

personal and professional financial liability that may result from the cancellation 

(or breach) of contracts and associated performance requirements, or other 

stipulations as a result of compliance with the provisions of this bill. 

 

Proposed amendments include a pro forma provision to provide such 

indemnification.  It is noted that this proposed amendment must not be confused 

with financial indemnification for the pension systems themselves for 

reimbursement from the General Fund due to financial losses and other associated 

costs resulting from a divestment action relating to this bill. 

 

h) Propose other minor and technical changes for these purposes. 

 

8) Comments by Supporters 

 

The Treasurer states in part that, “[this bill] seizes the momentum of the divestment 

movement and joins the U.S. government and other nations around the world in divesting 

their economies from Russia. As the fifth largest economy in the world, California can 

bring significant influence.” 

 

Numerous other supporters state that this bill represents the least that California can do to 

support the people of Ukraine. 

 

9) Comments by Opponents 

 

CalPERS states in part that, “[it] stands in solidarity with the citizens and county of 

Ukraine,”… and, “…understands its obligation to address Russia’s aggression, support 

Ukraine, and protect its members’ assets.”  However, its opposition to this bill is strictly 

based on investments and its constitutional and statutory authority and obligations.  

CalPERS further states that, “[a]s a result, [it] has ceased all transactions in Russian 

publicly traded equity and stop the flow of new investments to the country; actively 

assessing its real estate investments and determining a path forward; reviewing all 
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investments in emerging markets, including Russia, due to the impacts the crisis has had 

on all financial markets; following regulatory requirements promulgated by the OFAC 

and the sanctions that in place; and, does not have any holdings in Russian government 

debt.  As of March 2, 2022, CalPERS owned approximately $420 million in public stocks 

for Russian companies and $345 million in illiquid real estate assets.  Investments in 

Russia represent about 0.17 percent of the CalPERS full investment portfolio.” 

 

Among other things, CalSTRS states that, “CalSTRS stands with the Ukrainian people as 

they continue to endure Russia’s brazen and lawless military assault,” and, “[s]ince 

Russian initiated the war on Ukraine, ...CalSTRS has moved to cease new purchases of 

Russian and Belarussian assets…, coordinate with all external managers to assess the 

financial situation on an ongoing basis and protect fund assets, and follow all regulatory 

requirements from the [OFAC.]”  In addition, “[i]t is the policy of the board to oppose 

legislation that restricts or infringes on the plenary authority of the board…,” and,  

“infringes on the investment authority of the board or is inconsistent with the investment 

policy adopted by the board.”  CalSTRS also stats that, “[d]ivestment carries the risk of 

adversely affecting the portfolio…,” which, “…is especially concerning as investment 

return affect the CalSTRS Full Funding Plan (AB 1469, Bonta) [that] placed CalSTRS on 

a trajectory toward full funding.  Divestment removes asset choices and adds risk to the 

fund, while also severely limiting CalSTRS’ ability to shape corporate behavior for long-

term sustainable growth.  If CalSTRS divests of a company and another entity acquires 

those shares, CalSTRS no longer has a seat at the table and cannot influence change in 

the company.”  As of March 31, 2022, CalSTRS holdings in Russian assets totaled less 

than $50 million. 

 

10) Comments by Others 

 

Among other things, the State Association of County Retirement Systems (SACRS) -

representing the 20 independent retirement associations in counties that have adopted the 

provisions of the County Employees’ Retirement Law (CERL) – states, among other 

things, that, “CERL plans collectively have minimal exposure to investments with direct 

ties to Russia and Belarus, but the definition of “active business operations” is 

sufficiently broad to include any company that has a facility or any personnel in those 

countries.  This would include companies like Amazon, McDonald’s and other global 

enterprises.  Divesting from every company with “active business operations” could 

mean significantly changing the investment mandates given to external managers which 

would override the plenary authority of the CERL Boards in making active investment 

management decisions.” 

 

11) Prior or Related Legislation 
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Senate Bill 1173 (Gonzalez, 2022) proposes to require CalPERS and CalSTRS to divest 

from fossil fuel companies, as specified, among other provisions.  This bill is currently 

pending in the Assembly Committee on Public Employment and Retirement. 

 

Senate Bill 457 (Portantino, 2021) would have required CalSTRS and CalPERS to offer 

to any school district or contracting city employer an investment portfolio option that 

does not contain investment vehicles issued or owned by the government of the Republic 

of Turkey.  This bill was amended to address a different subject. 

 

Assembly Bill 1019 (Holden, 2021) proposed an identical purpose to, and following, the 

enactment and chaptering of Assembly Bill 1320 (Nazarian, 2019) which prohibited 

certain investments by CalPERS and CalSTRS in Turkey regarding the Armenian 

Genocide.  This bill was held in the Assembly Committee on Public Employment and 

Retirement without a hearing. 

 

Assembly Bill 2780 (Holden, 2019) proposed an identical purpose to, and following, the 

enactment and chaptering of Assembly Bill 1320 (Nazarian, 2019) which prohibited 

certain investments by CalPERS and CalSTRS in Turkey regarding the Armenian 

Genocide, but also included Azerbejian.  This bill held in the held in the Assembly 

Committee on Public Employment and Retirement without a hearing. 

 

Chapter 459, Statutes of 2019 (Assembly Bill 1320, Nazarian) requires CalPERS and 

CalSTRS to divest from Turkey upon the occurrence of certain specified concerted 

actions by the United States federal government, among other provisions. 

  

Assembly Bill 33 (R. Bonta, 2019) requires CalPERS and CalSTRS to divest from 

private prison companies, from making new or renewing existing investments in such 

companies, and to constructively engage with private prison companies to establish 

whether the companies are transitioning their business model to another industry, among 

other provisions.  This bill was held in the Assembly Committee on Public Employment 

and Retirement. 

 

Chapter 731, Statutes of 2018 (Senate Bill 964, Allen) requires CalPERS and CalSTRS to 

analyze climate-related financial risk to the extent that the respective pension boards 

identify climate-related financial risk as a material risk to their respective funds. 

 

Senate Bill 459 (Portantino, 2018) would have required CalPERS to adopt an investment 

policy for retailers or wholesalers of banned weapons; engage those sellers; exercise 
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proxy votes if engagement is unsuccessful; and, divest from those companies if 

engagement and the exercise of proxy votes are unsuccessful, among other provisions.  

This bill was held in the former Assembly Committee on Public Employees, Retirement 

and Social Security. 

 

Chapter 575, Statutes of 2017 (Assembly Bill 20, Kalra) requires CalPERS and CalSTRS 

to report to the Legislature and the Governor, on or before April 1, 2018, information 

regarding investments in, and engagement with, companies constructing or funding the 

construction of the Dakota Access Pipeline. 

   

Assembly Bill 946 (Ting, 2017) would have prohibited CalPERS and CalSTRS from 

investing public employee retirement funds in companies engaged in business related to 

the ‘border wall’ proposed by the Trump Administration.  This bill was held in the former 

Assembly Committee on Public Employees, Retirement and Social Security Committee. 

 

Assembly Bill 1597 (Nazarian, 2017) would have prohibited CalPERS and CalSTRS 

from investing in any investment vehicle issued, owned, controlled, or managed by the 

government of Turkey.  The Governor vetoed this bill stating in part that: 

  

“The horror of the Armenian Genocide is something no Californian should ever 

forget.  To that end, our school curriculum requires the study of the Armenian 

Genocide and this year I proclaimed April 24, 2018, as “Day of Remembrance of the 

Armenian Genocide.”  In addition, the state extended the statutory deadline for 

genocide victims or their heirs to seek legal redress. 

“While this subject is profoundly important, the bill as written is mostly symbolic.  

Moreover, I am reluctant to force yet another disinvestment measure on our already 

stressed pension systems.” 

 

Assembly Bill 1410 (Nazarian, 2015) would have prohibited CalPERS and CalSTRS 

from investing public employee retirement funds in specified investments issued by, 

owned, controlled, or managed by the government of Turkey.  This bill was held in the 

Assembly Appropriations Committee. 

 

Assembly Bill 1551 (Allen, 2016) would have required public retirement funds, on or 

after January 1, 2017, to make no additional investments or renew existing investments in 

business firms or financial institutions that engage in business practices in furtherance of 

the boycott of Israel, among other provisions.  This bill was held in the Assembly. 
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Assembly Bill 2283 (I. Calderon, 2016) would have required CalPERS and CalSTRS to 

evaluate their investments in securitized home rental properties and ensure certain 

requirements were met, as specified, prior to investing or reinvesting in securitized home 

rental properties, among other provisions.  This bill was held in the former Assembly 

Committee on Public Employees, Retirement, and Social Security. 

 

Assembly Bill 2650 (Nazarian, 2016) would have prohibited CalPERS and CalSTRS 

from investing public employee retirement funds in specified investments issued by, 

owned, controlled, or managed by the government of Turkey.  This bill was held in the 

Assembly Committee on Appropriations. 

 

Chapter 605, Statutes of 2015 (Senate Bill 185, De Leon) prohibits CalPERS and 

CalSTRS from investing public employee retirement funds in thermal coal companies, as 

specified, and among other provisions. 

 

Assembly Bill 761 (Dickinson, 2013) would have prohibited CalPERS and CalSTRS 

from investing in companies that manufacture firearms or ammunition for a recipient 

other than the U.S. military, subject to a process specified in the bill and consistent with 

previous divestment legislation, but subject to the board's fiduciary duties.  This bill was 

held in the Assembly Committee on Appropriations. 

 

Senate Resolution 18 (Leno, 2013) encouraged CalPERS and CalSTRS, whenever 

feasible and consistent with their fiduciary responsibilities, to cease making direct 

investments in Russia and to encourage companies in which employee retirement funds 

are invested and that are doing business in Russia not to take actions that promote or 

otherwise enable human rights violations in Russia.  This resolution was adopted. 

Chapter 411, Statutes of 2011 (Assembly Bill 1151, Feuer) amended the California 

Public Divest from Iran Act to, among other things, clarify that the boards of CalPERS 

and CalSTRS must divest pension funds, unless to do so would breach a fiduciary duty, 

among other provisions. 

Senate Bill 903 (Anderson, 2011) would have amended the California Public Divest from 

Iran Act to clarify the criteria and process that the boards of CalPERS and CalSTRS must 

use to invest in Iran.  This bill was held in the Senate Appropriations Committee. 

Assembly Bill 2337 (Ammiano, 2010) would have prohibited CalPERS and CalSTRS 

from participating in predatory real estate investment practices related to rent-regulated 

housing that results in excessive rent increases, the displacement of tenants, or conversion 
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of rent-regulated housing to market rate units.  This bill was held in former Senate 

Committee on Public Employment and Retirement. 

Chapter 671, Statutes of 2007 (Assembly Bill 221, Anderson) prohibits CalPERS and 

CalSTRS from investing in companies that have specified energy or defense-related 

operations in Iran. 

 

Chapter 442 (AB 2941, Koretz) prohibits CalPERS and CalSTRS from investing public 

employee retirement funds in a company with business operations in Sudan, as specified. 

 Assembly Bill 107 (Knox, 2000) would have prohibited new or additional investments in 

tobacco companies by CalPERS and CalSTRS on and after January 1, 2001, and would 

have required divestment from existing investments by July 1, 2002.  This bill was held 

in the former Assembly Committee on Public Employees, Retirement and Social Security 

on concurrence in Senate amendments. 

 

 Chapter 341, Statutes of 1999 (Senate Bill 105, Burton) requires CalPERS and CalSTRS 

to annually investigate the extent to which the U.S. and international corporations 

operating in Northern Ireland, in which they have invested, adhere to the MacBride 

Principles of nondiscrimination in employment, among other provisions. 

 

Chapter 1351, Statutes of 1992 (Assembly Bill 2251, Margolin) prohibits state trust fund 

and state money investments in business firms or financial institutions that engage in 

discriminatory business practices after January 1, 1994, relating to the Arab League’s 

economic boycott of Israel. 

 

Chapter 1254, Statues of 1986 (Assembly Bill 134, Waters) prohibits the use of state trust 

funds or state monies to make additional or new investments, or renew existing 

investments in firms doing business with or in South Africa, as of January 1, 1987. 

 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California News Publishers Association 

Sonoma Clean Power 

Opposition 

California State Association of Counties 

League of California Cities 
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