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SUMMARY 

 

This bill codifies the California Court of Appeals decision in Ortega v. Johnson (2020), allowing 

for timely reimbursement of a CalFresh recipient’s benefits when they are stolen electronically. 

 

 

ABSTRACT 

 

Existing Law: 

 

1) Establishes under federal law the Supplemental Nutrition Assistance Program (SNAP) to 

promote the general welfare and to safeguard the health and wellbeing of the nation’s 

population by raising the levels of nutrition among low-income households. (7 United 

States Code Section (USC) 2011 et seq.) 

 

2) Establishes in state statute the CalFresh program to administer the provisions of federal 

SNAP benefits to families and individuals meeting specific criteria. (WIC 18900 et seq.) 

 

3) Establishes in the Electronic Benefits Transfer (EBT) Act a system for the distribution 

and use of public assistance benefits, including CalFresh, California Work Opportunity 

and Responsibility to Kids (CalWORKs), General Assistance/General Relief, and 

requires EBT access to be provided through automated teller machines (ATMs), point-of-

sale devices, and other devices that accept EBT transactions. (42 USC 6-1 et seq.; WIC 

10065 et seq.)  

4) Carries out the purposes of the federal Electronic Fund Transfer Act (Act), which 

establishes the basic rights, liabilities, and responsibilities of consumers who use 

electronic fund transfer and remittance transfer services and of financial institutions or 

other persons that offer these services. Further provides that the primary objective of the 

Act is the protection of individual consumers engaging in electronic fund transfers and 

remittance transfers. (12 USC 5601; 15 USC 1693(o)(1))  

5) Declares that one of the primary goals of EBT is to reduce the cost of delivering benefits 

to recipients, to ensure that all systems within California are compatible, and to afford 
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public social services recipients the opportunity to better and more securely manage their 

financial affairs. (WIC 10065(b)) 

 

6) Allows recipients who are required to receive their CalFresh benefits through an EBT 

system to access their benefits in any part of the state where the benefits are accepted and 

further requires the state to design an EBT system to allow this access. (WIC 10072(a)) 

 

7) Allows a recipient using an EBT card the ability to choose a personal identification 

number or “PIN” number to assist the recipient in remembering their number to access 

benefits. Further allows the use of a separate card and PIN if an institution, authorized 

representative, or other third party that is not a part of the recipients household or 

assistance unit and are issued an EBT card, either in lieu of or in addition to the recipient, 

and to restrict the third party use of their benefits, as specified. (WIC 10072(e)) 

 

8) Prohibits a recipient from incurring any loss of cash benefits that are taken by an 

unauthorized withdrawal, removal, or use of benefits that does not occur by the use of a 

physical EBT card issued to the recipient or authorized third party to directly access the 

benefits.  Further requires that benefits taken be promptly replaced in accordance with 

protocols developed by California Department of Social Services (CDSS). (WIC 10072 

(i)(1), (2)(a)) 

 

This Bill: 

 

1) Makes a series of findings and declarations about the need to address a recipient’s loss of 

benefits due to electronic skimming and federal law concerning replacement of benefits.  

 

2) States a legislative finding and declaration regarding the California Court of Appeal’s 

decision in Ortega v. Johnson (2020) 57 Cal.App.5th 552, which held that CalFresh 

recipients have the right to have their benefits timely replaced when they are 

electronically stole. 

 

3) States legislative intent to enact legislation that codifies the decision in Ortega v. 

Johnson, ensuring timely reimbursement of CalFresh benefits that were stolen 

electronically.  

 

4) Adds electronic benefits to those that a recipient shall not incur any loss of after reporting 

that their EBT card or PIN has been lost or stolen. 

 

5) Adds electronic benefits to those that a recipient shall not incur any loss of when benefits 

are taken by an unauthorized contact, withdrawal, removal, or use of benefits, including 

those taken as a result of an unauthorized solicitation, request, or representation that does 

not occur by the use of a physical EBT card issued to the recipient or authorized third 

party to directly access the benefits, among other things as provided. 

 

6) Adds electronic benefits to those that CDSS must establish protocols for recipients of 

those benefits in a way that minimizes the recipient’s burden of reporting electronic theft 

of benefits, and ensure prompt replacement of benefits in order to minimize harm, as 

specified.  
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7) Adds electronic benefits to those for which CDSS may issue mass reimbursement to 

recipients for the loss of electronic benefits, if the department finds that the benefits of 

multiple recipients were taken by unauthorized withdrawal, removal, or use of benefits 

during a data breach, as specified.  

 

8) Requires the state to reimburse local agencies and school districts for cost associated with 

state mandates, as specified. 

 

9) Makes technical and conforming changes. 

 

 

FISCAL IMPACT 

 

This bill has not yet been analyzed by a fiscal committee.  

 

 

BACKGROUND AND DISCUSSION 

 

Purpose of the Bill: 

 

According to the author, “SB 1140 modernizes current law to protect people from the electronic 

theft of EBT benefits by codifying regulations that will make it harder for these funds to be 

stolen. The CalFresh program is integral to the health and wellbeing to thousands of Californian 

families. Electronic theft of CalFresh funds has become an increasing problem because of 

technological advances from scammers and hackers. Thousands of innocent individuals continue 

to have the funds they rely on to put food on the table stolen without their knowledge. SB 1140, 

in order to reduce the harm caused to victims, modernizes current law and creates easier 

pathways for victims to be promptly reimbursed.” 

 

CalFresh 

 

CalFresh, California’s version of federal SNAP benefits, provides monthly food benefits to 

qualified low-income individuals and families to assist with the purchase of the food they need to 

maintain adequate nutrition levels. CalFresh is the largest nutrition assistance program in 

California, with 2.6 million households and over 4.6 million people receiving benefits in 

December of 2021.1 The program is administered by CDSS at the state level and California’s 58 

counties are responsible for administering CalFresh at the local level. CalFresh benefits are 

federally funded and national income eligibility standards and benefit levels are established by 

the federal government. Although benefits are federally funded, costs to administer the program 

are shared by state, county, and federal governments. 

 

California determines CalFresh eligibility by seeing if the applicant’s gross monthly income is 

200 percent of the federal poverty level (FPL) or less for their household size. That means for a 

household of three in California the maximum gross monthly income for CalFresh eligibility is 

                                                 
1 https://public.tableau.com/app/profile/california.department.of.social.services/viz/CFdashboard-

PUBLIC/Home?publish=yes 
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$3,464. For a household of one in California the maximum gross monthly income for CalFresh 

eligibility is $2,024.2 Households with seniors or disabled members are not subject to the gross 

income criteria, however, their net monthly income must be 100 percent of FPL or below. 

 

The benefit amount a household may receive is dependent upon various circumstances such as 

household size, countable income, and monthly household expenses. Benefits are made available 

to recipients on an EBT card, which is an automated teller machine-like card that allows an 

individual to purchase food at point-of-sale devices in stores and at farmers’ markets. As of 

October 1, 2021, the maximum monthly CalFresh benefit amount for a one-person household in 

California is $250, while a family of three may receive up to $658. As a result of the Families 

First Coronavirus Response Act, all CalFresh recipients are currently receiving the maximum 

allowable benefit amount based on household size. This funding is tied to the federal public 

health emergency declaration. Prior to this pandemic related change, the average monthly benefit 

for a household of one was $134.  

 

The SNAP maximum monthly benefit amounts are updated each June based on the cost of the 

Thrifty Food Plan and those updates go into effect on October 1.. The Thrifty Food Plan is the 

cost of groceries needed to provide a healthy, budget-conscious diet for a family of four. In 2021, 

Congress directed the USDA to study the costs required to purchase a healthy diet. As a result, 

SNAP/CalFresh benefit amounts were permanently adjusted as of October 1, 2021 to provide 40-

cents more per person, per meal to the maximum monthly benefit amounts, or a 22.7 percent 

average monthly increase to pre-pandemic benefits levels. 

 

EBT Cards 

 

The Electronic Benefits Transfer (EBT) system automates the delivery, redemption and 

reconciliation of multiple types of public assistance benefits, including CalFresh, CalWORKs, 

and General Assistance/General Relief. These magnetic strip EBT cards are very similar to ATM 

cards. EBT card holders can access their benefits via point-of-sale terminals at federally 

approved vendor locations and via ATM machines. EBT cards may be used at more than 27,000 

businesses and over 38,000 ATMs across California in all 58 counties, according to CDSS. One 

of the primary purposes of the EBT card is to provide recipients a more inclusive and convenient 

way to use their benefits at a variety of businesses.  

 

Electronic EBT Theft 

 

Electronic theft occurs when a recipient or their authorized representative has not lost physical 

possession of their EBT card, but benefits are stolen from their account electronically. There are 

primarily two types of electronic theft, “skimming” and “scamming.” Skimming involves the use 

of electronic equipment to capture a recipient’s EBT card information without the recipient’s 

knowledge. This can occur when devices are illegally installed on automated teller machines 

(ATMs), point-of-sale devices, or terminals and capture data or record cardholders’ PINs. 

Criminals use the data to create fake EBT, debit, or credit cards and then steal from the owners’ 

accounts. The Federal Bureau of Investigation, estimates that skimming costs financial 

institutions and consumers more than $1 billion each year. Scamming involves deceiving or 

misleading a recipient to unwittingly provide their account information. In both cases, 

                                                 
2 https://www.cdss.ca.gov/inforesources/cdss-programs/calfresh/eligibility-and-issuance-requirements 
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perpetrators steal the recipient’s benefits by creating a counterfeit card or by conducting a key-

entered transaction through the numeric keypad on the point-of-sale device without the use of a 

physical EBT card. Over the last several years, both types of crimes have increased.  

 

Electronic Fund Transfer Act 

 

The Electronic Fund Transfer Act (EFTA) passed in 1978, is a federal law to protect consumers 

when they transfer funds electronically, including by using debit cards, ATMs, and automatic 

withdrawals from a bank account. Among other protections, the EFTA provides a way for 

consumers to correct transaction errors and limits the liability resulting from a lost or stolen card. 

According to the federal Consumer Financial Protection Agency, Federal Regulation E 

implemented the EFTA and established a basic framework of the rights, liabilities, and 

responsibilities of participants in the electronic fund and remittance transfer systems. However, 

under Federal Regulation E, EBT consumers are excluded from the guaranteed protections 

provided to other payment card holders when a theft occurs. Excluded benefits include: 

CalFresh/SNAP benefits, Temporary Assistance for Needy Families (TANF), and Special 

Supplemental Nutrition Program for Women, Infant and Children (WIC) benefits.  

 

Although excluded from protection under federal Regulation E for electronic transactions, 

federal law does require states to reissue benefits timely when a person’s CalFresh EBT card or 

PIN are stolen. Prior to the recent California Court of Appels case, Ortega v. Johnson, only the 

amount of benefits stolen after a report of a PIN or card theft to the state or county social 

services office are covered. Under federal law, if the benefits are stolen before a report is made 

to the state or county, current federal policy does not require states to reimburse recipients for 

this loss, but does permit states to make their own rules surrounding reimbursement. If a state 

choses to reimburse electronic theft of benefits, states must use their own funds. Prior to the 

Ortega v. Johnson ruling, no California or federal statute authorized replacement of CalFresh 

benefits lost through electronic theft. Existing law authorizes the reimbursement of cash benefits 

provided to recipients through an EBT card. Thus, existing law allows for the reimbursement of 

CalWORKs benefits provided through an EBT card, but not CalFresh benefits. 

 

Ortega v. Johnson  

 

According to court records, Ortega and Soza were each victims of electronic theft, in which 

someone accessed their accounts by keying in their account numbers and PINs at a point-of-sale 

terminal to make unauthorized transactions that consumed almost all of their monthly allotment 

of benefits. Both promptly reported the theft and requested that the benefits they had lost due to 

the theft be replaced. However, their initial requests were denied by the Los Angeles County 

Department of Public Social Services (LAC DPSS) and also later denied in CDSS administrative 

hearings. The administrative law judge (ALJ) decisions were then adopted by CDSS.  

 

In response to the ALJ’s decisions, Ortega and Soza filed a new petition together in superior 

court, with Hunger Action Los Angeles, a non-profit anti-hunger organization, and named CDSS 

as a respondent. The petitioners argued that a CDSS regulation, Manual of Policies and 

Procedures (MPP) section 63-603, required LAC DPSS to replace the lost Cal Fresh benefits, 

consistent with federal and California law. CDSS held that MPP 63-603 did not require the 

replacement of CalFresh benefits in such a circumstance, but instead required only the 

replacement of the access device (EBT card). CDSS further argued that (1) there is no California 
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or federal statute authorizing replacement of CalFresh benefits lost through electronic theft, (2) 

no federal or state funding for such replacement, and (3) requiring CDSS to replace those 

benefits would violate federal statutes, regulations, or guidance. The trial court ruled in favor of 

CDSS’s interpretation of their own regulation.3  

 

In November 2020, a California Court of Appeals, for the Second Appellate District, heard the 

Ortega v. Johnson case and ruled in favor of the recipients to have their benefits replaced due to 

the electronic theft. The California Court of Appeals found that the plain language of regulation 

at issue, MPP 63-603, did not support CDSS’s interpretation of the regulation. With the Court’s 

opinion stating “MPP section 63-603.115’s mandate to provide a replacement issuance or 

authorization if the access device was stolen after receipt cannot be interpreted to mandate the 

replacement of only the access device.” The Court went on to determine that the EBT system did 

fall under an automated direct access system and that an account number and PIN did meet the 

meaning of an access device. Thus, the Court was able to find that the plain language of MPP 

section 63-603 did require the replacement of CalFresh benefits that were lost when a recipients 

account number and PIN were stolen after receipt.4 As a result of this ruling, CDSS issued All 

County Letter (ALC) No. 21-133, which provides guidance to counties on the process of 

replacing a recipient’s CalFresh benefits stolen electronically. 5 

 

This bill would codify the Ortega v. Johnson ruling into California statute, codifying case law 

and ALC 21-135 guidance that allows CalFresh benefits stolen electronically to be replaced by 

the county or CDSS.  

 

Related/Prior Legislation: 

 

SB 33 (Skinner, 2020) would have required CDSS to form a workgroup with stakeholders to 

review online purchases using the EBT system and make recommendations to CDSS to ensure 

that consumer protections are in place for individuals making online purchases using the EBT 

system. This bill was held in the Assembly Appropriations Committee.   

 

AB 2313 (Stone, Chapter 712, Statutes of 2018) established protections for recipients of public 

benefits who are victims of electronic benefit theft by specifying that an unauthorized use of 

benefits includes, but is not limited to, use that results from an unauthorized solicitation, request, 

or representation and if the recipient knowingly provides their benefit card number and their 

personal identification number to an unauthorized third party that the recipient mistakenly 

believed to be an authorized party. This bill also authorized the CDSS to issue mass 

reimbursements to recipients for the loss of cash benefits due to a data breach, as specified. 

 

AB 1614 (Stone, Chapter 270, Statutes 2014) required users of EBT cards to be provided access 

to transaction history via a toll-free telephone hotline and Internet Web site, among other 

methods. This bill also required the EBT system to be designed so that users are informed when 

the system is down and funds are not accessible, as specified. Additionally, this bill required 

                                                 
3 Ortega v. Johnson (2020) 57 Cal.App.5th 552. 
4 Id.  
5 https://www.cdss.ca.gov/Portals/9/Additional-Resources/Letters-and-Notices/ACLs/2021/21-133.pdf?ver=2021-

11-09-135556-987 
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users of the EBT card to be informed of where they can use their cards to withdraw funds 

without fees, and other information regarding fees. 

 

AB 1280 (Perez, Chapter 557, Statutes 2013) authorized the direct deposit of public assistance 

payments by electronic transfer into a qualifying account and required those accounts to meet 

specified consumer protection regulations. 

 

AB 2035 (Bradford, Chapter 319, Statutes 2012) provided that a recipient would not incur any 

loss of cash benefits that are taken by an unauthorized withdrawal, removal, or use of benefits 

that does not occur by the use of a physical EBT card issued to the recipient or authorized third 

party to directly access the benefits. 

 

AB 1542 (Ducheny, Chapter 270, Statutes of 1997) establishes the authority for a statewide 

EBT system to issue food stamp benefits and, at county option, the issuance of cash benefits. 

 

 

COMMENTS 
 

Prior to the Ortega v. Johnson ruling, no California or federal statute authorized replacement of 

CalFresh benefits lost through electronic theft. Existing law only authorizes the reimbursement 

of cash benefits (i.e. CalWORKs and General Assistance, Cash Assistance Program for 

Immigrants, and Refugee Cash Assistance) provided to recipients through an EBT card, and not 

CalFresh food benefits. This bill would add electronic benefits to those that a recipient will not 

incur a loss for in specified instances, such as after they report that their EBT card or PIN has 

been lost or stolen; and, when benefits are taken by an unauthorized contact, withdrawal, 

removal, or used, including those taken as a result of an unauthorized solicitation, request, or 

representation that does not occur by physical use of their EBT card, as provided. The bill also 

would add electronic benefits to those that CDSS must establish protocols for recipients of those 

benefits in a way that minimizes the recipient’s burden of reporting electronic theft of benefits, 

and ensure prompt replacement of benefits in order to minimize harm. CDSS has published 

guidance to counties on how to process CalFresh related electronic benefit theft in All County 

Letter (ALC) No. 21-133, as a result of the Ortega v. Johnson ruling.  

 

As the bill is currently written, the term “cash benefits” is stricken from existing law and 

replaced with the term “electronic benefits.” With the use of the term “electronic benefits” is 

somewhat unclear as to which benefits the author is referring to, as it could be interpreted to 

mean any benefits provided to a recipient through an EBT card, rather than the CalWORKs and 

General Assistance benefits covered under existing law and CalFresh benefits included through 

the implementation of the Ortega v. Johnson ruling. Should this bill pass out of this Committee, 

the author may wish to add more specific language to the bill, such as “cash and food benefits,” 

if the intent is to simply codify the Ortega ruling. This would keep with the intent of AB 2035 

(Bradford, Chapter 319, Statutes of 2012), which added “cash benefits” to those that could be 

reimbursed if stolen electronically, and with the implementation of the current ruling that was 

specific to reimbursement of CalFresh benefits that were stolen through EBT card fraud.  

 

This is not to say there are policy concerns with a broadening existing law and the Ortega v. 

Johnson ruling to include all benefits provided via an EBT card, if that is the author’s intent. 
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However, at the time of this writing, it was unclear as to whether that was the goal of the bill, 

and if it is not, there may be implementation concerns resulting from the existing language. 

 

 

POSITIONS 

 

Support: 
Western Center on Law and Poverty (Sponsor) 

Bay Area Legal Aid  

California Catholic Conference 

Coalition of Welfare Rights Organizations 

Community Legal Aid SoCal 

Legal Aid Foundation of Los Angeles 

Legal Services of Northern California  

Public Interest Law Project 

 

Oppose: 
None received 

-- END -- 


