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SENATE HUMAN SERVICES COMMITTEE:  5-0, 4/19/22 

AYES:  Hurtado, Jones, Cortese, Kamlager, Pan 

 

SENATE APPROPRIATIONS COMMITTEE:  7-0, 5/19/22 

AYES:  Portantino, Bates, Bradford, Jones, Kamlager, Laird, Wieckowski 

 

SENATE FLOOR:  39-0, 5/25/22 

AYES:  Allen, Archuleta, Atkins, Bates, Becker, Borgeas, Bradford, Caballero, 

Cortese, Dahle, Dodd, Durazo, Eggman, Glazer, Gonzalez, Grove, Hueso, 

Hurtado, Jones, Kamlager, Laird, Leyva, Limón, McGuire, Melendez, Min, 

Newman, Nielsen, Ochoa Bogh, Pan, Portantino, Roth, Rubio, Skinner, Stern, 

Umberg, Wieckowski, Wiener, Wilk 

NO VOTE RECORDED:  Hertzberg 

 

ASSEMBLY FLOOR:  76-0, 8/18/22 - See last page for vote 

  

SUBJECT: Public social services:  electronic benefits transfer cards 

SOURCE: Western Center on Law and Poverty 

DIGEST: This bill codifies the California Court of Appeals decision in Ortega v. 

Johnson (2020), allowing for timely reimbursement of a CalFresh recipient’s 

benefits when they are stolen electronically. 

ANALYSIS:   

Existing law: 

1) Establishes under federal law the Supplemental Nutrition Assistance Program 

(SNAP) to promote the general welfare and to safeguard the health and 
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wellbeing of the nation’s population by raising the levels of nutrition among 

low-income households. (7 United States Code Section (USC) 2011 et seq.) 

2) Establishes in state statute the CalFresh program to administer the provisions of 

federal SNAP benefits to families and individuals meeting specific criteria. 

(WIC 18900 et seq.) 

3) Establishes in the Electronic Benefits Transfer (EBT) Act a system for the 

distribution and use of public assistance benefits, including CalFresh, California 

Work Opportunity and Responsibility to Kids (CalWORKs), General 

Assistance/General Relief, and requires EBT access to be provided through 

automated teller machines (ATMs), point-of-sale devices, and other devices that 

accept EBT transactions. (42 USC 6-1 et seq.; WIC 10065 et seq.)  

4) Carries out the purposes of the federal Electronic Fund Transfer Act (Act), 

which establishes the basic rights, liabilities, and responsibilities of consumers 

who use electronic fund transfer and remittance transfer services and of 

financial institutions or other persons that offer these services. Further provides 

that the primary objective of the Act is the protection of individual consumers 

engaging in electronic fund transfers and remittance transfers. (12 USC 5601; 

15 USC 1693(o)(1))  

5) Prohibits a recipient from incurring any loss of cash benefits that are taken by 

an unauthorized withdrawal, removal, or use of benefits that does not occur by 

the use of a physical EBT card issued to the recipient or authorized third party 

to directly access the benefits.  Further requires that benefits taken be promptly 

replaced in accordance with protocols developed by California Department of 

Social Services (CDSS). (WIC 10072 (i)(1), (2)(a)) 

This bill: 

1) Makes a series of findings and declarations about the need to address a 

recipient’s loss of benefits due to electronic skimming and federal law 

concerning replacement of benefits.  

2) States a legislative finding and declaration regarding the California Court of 

Appeal’s decision in Ortega v. Johnson (2020) 57 Cal.App.5th 552, which held 

that CalFresh recipients have the right to have their benefits timely replaced 

when they are electronically stole. 

3) States legislative intent to enact legislation that codifies the decision in Ortega 

v. Johnson, ensuring timely reimbursement of CalFresh benefits that were 

stolen electronically.  
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4) Adds electronic benefits to those that a recipient shall not incur any loss of 

after reporting that their EBT card or PIN has been lost or stolen. 

5) Adds electronic benefits to those that a recipient shall not incur any loss of 

when benefits are taken by an unauthorized contact, withdrawal, removal, or 

use of benefits, including those taken as a result of an unauthorized 

solicitation, request, or representation that does not occur by the use of a 

physical EBT card issued to the recipient or authorized third party to directly 

access the benefits, among other things as provided. 

6) Adds electronic benefits to those that CDSS must establish protocols for 

recipients of those benefits in a way that minimizes the recipient’s burden of 

reporting electronic theft of benefits, and ensure prompt replacement of 

benefits in order to minimize harm, as specified.  

7) Adds electronic benefits to those for which CDSS may issue mass 

reimbursement to recipients for the loss of electronic benefits, if the 

department finds that the benefits of multiple recipients were taken by 

unauthorized withdrawal, removal, or use of benefits during a data breach, as 

specified.  

8) Requires the state to reimburse local agencies and school districts for cost 

associated with state mandates, as specified. 

Background 

According to the author, “SB 1140 modernizes current law to protect people from 

the electronic theft of EBT benefits by codifying regulations that will make it 

harder for these funds to be stolen. The CalFresh program is integral to the health 

and wellbeing to thousands of Californian families. Electronic theft of CalFresh 

funds has become an increasing problem because of technological advances from 

scammers and hackers. Thousands of innocent individuals continue to have the 

funds they rely on to put food on the table stolen without their knowledge. SB 

1140, in order to reduce the harm caused to victims, modernizes current law and 

creates easier pathways for victims to be promptly reimbursed.” 

CalFresh.  CalFresh, California’s version of federal SNAP benefits, provides 

monthly food benefits to qualified low-income individuals and families to assist 

with the purchase of the food they need to maintain adequate nutrition levels. 

CalFresh is the largest nutrition assistance program in California, with 2.6 million 

households and over 4.6 million people receiving benefits in December of 2021.  

The program is administered by CDSS at the state level and California’s 58 
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counties are responsible for administering CalFresh at the local level. CalFresh 

benefits are federally funded and national income eligibility standards and benefit 

levels are established by the federal government. Although benefits are federally 

funded, costs to administer the program are shared by state, county, and federal 

governments. 

EBT Cards.  The EBT system automates the delivery, redemption and 

reconciliation of multiple types of public assistance benefits, including CalFresh, 

CalWORKs, and General Assistance/General Relief. These magnetic strip EBT 

cards are very similar to ATM cards. EBT card holders can access their benefits 

via point-of-sale terminals at federally approved vendor locations and via ATM 

machines. EBT cards may be used at more than 27,000 businesses and over 38,000 

ATMs across California in all 58 counties, according to CDSS. One of the primary 

purposes of the EBT card is to provide recipients a more inclusive and convenient 

way to use their benefits at a variety of businesses.  

Electronic EBT Theft.  Electronic theft occurs when a recipient or their authorized 

representative has not lost physical possession of their EBT card, but benefits are 

stolen from their account electronically. There are primarily two types of electronic 

theft, “skimming” and “scamming.” Skimming involves the use of electronic 

equipment to capture a recipient’s EBT card information without the recipient’s 

knowledge. This can occur when devices are illegally installed on ATMs, point-of-

sale devices, or terminals and capture data or record cardholders’ PINs. Criminals 

use the data to create fake EBT, debit, or credit cards and then steal from the 

owners’ accounts. The Federal Bureau of Investigation, estimates that skimming 

costs financial institutions and consumers more than $1 billion each year. 

Scamming involves deceiving or misleading a recipient to unwittingly provide 

their account information. In both cases, perpetrators steal the recipient’s benefits 

by creating a counterfeit card or by conducting a key-entered transaction through 

the numeric keypad on the point-of-sale device without the use of a physical EBT 

card. Over the last several years, both types of crimes have increased.  

Electronic Fund Transfer Act.  The Electronic Fund Transfer Act (EFTA) passed 

in 1978, is a federal law to protect consumers when they transfer funds 

electronically, including by using debit cards, ATMs, and automatic withdrawals 

from a bank account. Among other protections, the EFTA provides a way for 

consumers to correct transaction errors and limits the liability resulting from a lost 

or stolen card. According to the federal Consumer Financial Protection Agency, 

Federal Regulation E implemented the EFTA and established a basic framework of 

the rights, liabilities, and responsibilities of participants in the electronic fund and 

remittance transfer systems. However, under Federal Regulation E, EBT 
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consumers are excluded from the guaranteed protections provided to other 

payment card holders when a theft occurs. Excluded benefits include: 

CalFresh/SNAP benefits, Temporary Assistance for Needy Families, and Special 

Supplemental Nutrition Program for Women, Infant and Children (WIC) benefits.  

Although excluded from protection under federal Regulation E for electronic 

transactions, federal law does require states to reissue benefits timely when a 

person’s CalFresh EBT card or PIN are stolen. Prior to the recent California Court 

of Appels case, Ortega v. Johnson, only the amount of benefits stolen after a report 

of a PIN or card theft to the state or county social services office are covered. 

Under federal law, if the benefits are stolen before a report is made to the state or 

county, current federal policy does not require states to reimburse recipients for 

this loss, but does permit states to make their own rules surrounding 

reimbursement. If a state choses to reimburse electronic theft of benefits, states 

must use their own funds. Prior to the Ortega v. Johnson ruling, no California or 

federal statute authorized replacement of CalFresh benefits lost through electronic 

theft. Existing law authorizes the reimbursement of cash benefits provided to 

recipients through an EBT card. Thus, existing law allows for the reimbursement 

of CalWORKs benefits provided through an EBT card, but not CalFresh benefits. 

Ortega v. Johnson.  According to court records, Ortega and Soza were each 

victims of electronic theft, in which someone accessed their accounts by keying in 

their account numbers and PINs at a point-of-sale terminal to make unauthorized 

transactions that consumed almost all of their monthly allotment of benefits. Both 

promptly reported the theft and requested that the benefits they had lost due to the 

theft be replaced. However, their initial requests were denied by the Los Angeles 

County Department of Public Social Services (LAC DPSS) and also later denied in 

CDSS administrative hearings. The administrative law judge (ALJ) decisions were 

then adopted by CDSS.  

In response to the ALJ’s decisions, Ortega and Soza filed a new petition together in 

superior court, with Hunger Action Los Angeles, a non-profit anti-hunger 

organization, and named CDSS as a respondent. The petitioners argued that a 

CDSS regulation, Manual of Policies and Procedures (MPP) section 63-603, 

required LAC DPSS to replace the lost Cal Fresh benefits, consistent with federal 

and California law. CDSS held that MPP 63-603 did not require the replacement of 

CalFresh benefits in such a circumstance, but instead required only the 

replacement of the access device (EBT card). CDSS further argued that (1) there is 

no California or federal statute authorizing replacement of CalFresh benefits lost 

through electronic theft, (2) no federal or state funding for such replacement, and 

(3) requiring CDSS to replace those benefits would violate federal statutes, 
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regulations, or guidance. The trial court ruled in favor of CDSS’s interpretation of 

their own regulation.   

In November 2020, a California Court of Appeals, for the Second Appellate 

District, heard the Ortega v. Johnson case and ruled in favor of the recipients to 

have their benefits replaced due to the electronic theft. The California Court of 

Appeals found that the plain language of regulation at issue, MPP 63-603, did not 

support CDSS’s interpretation of the regulation. With the Court’s opinion stating 

“MPP section 63-603.115’s mandate to provide a replacement issuance or 

authorization if the access device was stolen after receipt cannot be interpreted to 

mandate the replacement of only the access device.” The Court went on to 

determine that the EBT system did fall under an automated direct access system 

and that an account number and PIN did meet the meaning of an access device. 

Thus, the Court was able to find that the plain language of MPP section 63-603 did 

require the replacement of CalFresh benefits that were lost when a recipients 

account number and PIN were stolen after receipt.  As a result of this ruling, CDSS 

issued All County Letter (ACL) No. 21-133, which provides guidance to counties 

on the process of replacing a recipient’s CalFresh benefits stolen electronically.   

This bill codifies the Ortega v. Johnson ruling into California statute, codifying 

case law and ACL 21-135 guidance that allows CalFresh benefits stolen 

electronically to be replaced by the county or CDSS.   

NOTE: Please see the Senate Human Services Committee analysis for further 

information on this bill’s potential impact.  

Related/Prior Legislation 

SB 33 (Skinner, 2020) would have required CDSS to form a workgroup with 

stakeholders to review online purchases using the EBT system and make 

recommendations to CDSS to ensure that consumer protections are in place for 

individuals making online purchases using the EBT system. The bill was held in 

the Assembly Appropriations Committee.   

AB 2313 (Stone, Chapter 712, Statutes of 2018) established protections for 

recipients of public benefits who are victims of electronic benefit theft by 

specifying that an unauthorized use of benefits includes, but is not limited to, use 

that results from an unauthorized solicitation, request, or representation and if the 

recipient knowingly provides their benefit card number and their personal 

identification number to an unauthorized third party that the recipient mistakenly 

believed to be an authorized party. The bill also authorized the CDSS to issue mass 
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reimbursements to recipients for the loss of cash benefits due to a data breach, as 

specified. 

AB 1614 (Stone, Chapter 270, Statutes 2014) required users of EBT cards to be 

provided access to transaction history via a toll-free telephone hotline and Internet 

Web site, among other methods. The bill also required the EBT system to be 

designed so that users are informed when the system is down and funds are not 

accessible, as specified. Additionally, the bill required users of the EBT card to be 

informed of where they can use their cards to withdraw funds without fees, and 

other information regarding fees. 

AB 1280 (Perez, Chapter 557, Statutes 2013) authorized the direct deposit of 

public assistance payments by electronic transfer into a qualifying account and 

required those accounts to meet specified consumer protection regulations. 

AB 2035 (Bradford, Chapter 319, Statutes 2012) provided that a recipient would 

not incur any loss of cash benefits that are taken by an unauthorized withdrawal, 

removal, or use of benefits that does not occur by the use of a physical EBT card 

issued to the recipient or authorized third party to directly access the benefits. 

AB 1542 (Ducheny, Chapter 270, Statutes of 1997) established the authority for a 

statewide EBT system to issue food stamp benefits and, at county option, the 

issuance of cash benefits. 

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes 

According to the Senate Appropriations Committee, unknown, ongoing state costs 

(hundreds of thousands to possible millions, General Fund) to restore CalFresh 

benefits that were electronically stolen. While CalFresh benefits are fully federally 

funded, restoring benefits would be funded with General Fund. Staff also estimates 

indeterminate administrative workload costs to investigate claims for 

reimbursement of benefits and to track recipient claims and benefit reimbursement 

for cases subject to electronic benefit theft. 

SUPPORT: (Verified 9/30/22) 

Western Center on Law and Poverty (source) 

Bay Area Legal Aid  

California Catholic Conference 

Community Legal Aid SoCal 

Legal Aid Foundation of Los Angeles 

Legal Services of Northern California  

Public Interest Law Project 
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OPPOSITION: (Verified 9/30/22) 

None received 

GOVERNOR'S VETO MESSAGE: 

 

The bill would require the Department of Social Services to establish a 

process for recipients to report electronic theft of electronic benefits and 

requires the replacement of such benefits after the recipient reports their 

electronic benefits transfer card or personal identification number lost or 

stolen. This bill also authorizes the automatic replacement of benefits 

without the need for recipient reporting and verification. 

 

The electronic theft of benefits affects families and individuals who need 

help the most, which is why the Department of Social Services has an 

existing process to replace CalFresh benefits when stolen from an electronic 

benefit card. I applaud the author for his efforts to expand this process to 

include the replacement of all benefits on an EBT card in a worthy effort to 

minimize the harm to recipients. However, this proposal would require 

millions of dollars in General Fund expenditures that were not accounted for 

in the budget. 

 

Protecting recipients and ensuring timely replacement of lost or stolen 

benefits is a priority for my Administration. The California Health and 

Human Services Agency and the Department of Social Services are working 

in partnership with counties and the advocate community on several 

initiatives to improve existing processes, including simplifying the process 

for reporting and requesting replacement benefits and removing overly 

burdensome requirements.  We welcome the Legislature's continued 

partnership in efforts to reduce EBT theft and fraud. 

 

With our state facing lower-than-expected revenues over the first few 

months of this fiscal year, it is important to remain disciplined when it 

comes to spending, particularly spending that is ongoing. We must prioritize 

existing obligations and priorities, including education, health care, public 

safety and safety-net programs. 

 

The Legislature sent measures with potential costs of well over $20 billion 

in one-time spending commitments and more than $10 billion in ongoing 

commitments not accounted for in the state budget. Bills with significant 
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fiscal impact, such as this measure, should be considered and accounted for 

as part of the annual budget process. 

 

For these reasons, I cannot sign this bill. 

 

 

 

ASSEMBLY FLOOR:  76-0, 8/18/22 

AYES:  Aguiar-Curry, Alvarez, Bauer-Kahan, Bennett, Berman, Bigelow, Bloom, 

Boerner Horvath, Mia Bonta, Bryan, Calderon, Carrillo, Chen, Cooley, Cooper, 

Cunningham, Megan Dahle, Daly, Davies, Flora, Mike Fong, Fong, Friedman, 

Gabriel, Gallagher, Cristina Garcia, Eduardo Garcia, Gipson, Gray, Grayson, 

Haney, Holden, Irwin, Jones-Sawyer, Kalra, Kiley, Lackey, Lee, Levine, Low, 

Maienschein, Mathis, Mayes, McCarty, McKinnor, Medina, Mullin, Muratsuchi, 

Nazarian, Nguyen, O'Donnell, Patterson, Petrie-Norris, Quirk, Quirk-Silva, 

Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, Blanca Rubio, Salas, 

Santiago, Seyarto, Smith, Stone, Ting, Valladares, Villapudua, Voepel, 

Waldron, Ward, Akilah Weber, Wicks, Wilson, Rendon 

NO VOTE RECORDED:  Arambula, Cervantes, Choi, Wood 

Prepared by: Bridgett Hankerson / HUMAN S. / (916) 651-1524 

10/13/22 9:57:48 

****  END  **** 
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