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SB 1081 (Rubio) – As Amended May 19, 2022 

As Proposed to be Amended in Committee 

 

SUMMARY:  Expands the existing crime of unlawful distribution of a private image, also 

known as “revenge porn.” Specifically, this bill:   

 

1) Clarifies that “intentionally causes an image to be distributed” means “when that person 

arranges, specifically requests, or intentionally causes another person to distribute the 

image.” 

 

2) Defines “distribute” to include “exhibiting in public or giving possession.” 

 

3) Defines “identifiable,” as “capable of identification, or capable of being recognized, meaning 

that someone, including the victim, could identify or recognize the victim. It does not require 

the victim’s identity to actually be established.” 

 

4) Exempts the distribution of an image that is related to a matter of public concern or public 

interest, but clarifies that a distributed image is not a matter of public interest or public 

concern solely because it depicts a public figure. 

 

EXISTING LAW:   

 

1) Makes it a misdemeanor for a person to intentionally distribute an image of the intimate body 

parts of another identifiable person, or of the person depicted engaged in a sex act, under 

circumstances in which the persons agreed or understood that the image would remain 

private, and the person distributing the image knows or should know that the distribution of 

the image will cause serious emotional distress, and the person depicted suffers that distress. 

This crime is also commonly known as “revenge porn.” (Pen. Code, § 647, subd. (j)(4)(A).) 

 

2) Provides that distribution of the image is not a violation of the law if: 

 

a) The distribution is made in the course of reporting an unlawful activity; 

 

b) The distribution is made in compliance with a subpoena or other court order for use in a 

legal proceeding; or, 

 

c) The distribution is made in the course of a lawful public proceeding. (Pen. Code, § 647, 

subd. (j)(4)(D).) 

 

3) Defines “intimate body part” to mean “any portion of the genitals, the anus and, in the case 

of a female, also includes any portion of the breasts below the top of the areola, that is either 
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uncovered or clearly visible through clothing.” (Pen. Code, § 647, subd. (j)(4)(C).) 

 

4) States that a person intentionally distributes an image when that person personally distributes 

the image, or arranges, specifically requests, or intentionally causes another person to 

distribute that image. (Pen. Code, § 647, subd. (j)(4)(B).) 

 

5) Provides that every person who knowingly sends or causes to be sent, or brings or causes to 

be brought, into this state for sale or distribution, or in this state possesses, prepares, 

publishes, produces, develops, duplicates, or prints any representation of information, data, 

or image, with intent to distribute or to exhibit to, or to exchange with, others, or who offers 

to distribute, distributes, or exhibits to, or exchanges with, others, any obscene matter, 

knowing that the matter depicts a person under the age of 18 years personally engaging in or 

personally simulating sexual conduct is guilty of child pornography and shall be punished by 

either by imprisonment in the county jail for up to one year, by a fine not exceeding $1,000, 

or by both the fine and imprisonment, or by imprisonment in the state prison, by a fine not 

exceeding $10,000, or by both the fine and imprisonment.  (Pen. Code, § 311.1.) 

 

6) Provides that every person who knowingly possesses or controls any matter, representation 

of information, data, or image, the production of which involves the use of a person under 18 

years of age, knowing that the matter depicts a person under 18 years of age personally 

engaging in or simulating sexual conduct, shall be punished by imprisonment in the state 

prison, or a county jail for up to one year, or by a fine not exceeding $2,500, or by both the 

fine and imprisonment.  (Pen. Code, § 311.11.) 

 

FISCAL EFFECT:  Unknown. 

 

COMMENTS:   

 

1) Author's Statement:  According to the author, “Unfortunately, under existing law, the crime 

of revenge porn can only be prosecuted when a person intentionally “distributes” a private 

image of the intimate body part without consent. Unfortunately, the term “distributes” limits 

situations where an individual may conduct this type of unlawful activity, such as displaying 

the private image for public consumption. It happened in Shasta County for example, where a 

perpetrator had naked images of the victims’ body on his vehicle and drove it around town, 

violating that victims’ privacy. The trauma she suffered was equally devastating. California 

is one of 46 states to have these protections in place, prohibiting this type of conduct. We 

must ensure victims are protected under revenge porn statute, even if the images were simply 

displayed.” 

 

2) Background: “Revenge Porn”: Sending or posting sexually explicit photographs or videos 

of another person without their permission even if they were taken with their consent is 

known as nonconsensual pornography or “revenge porn.” (National Conference of State 

Legislatures, Trends in State Policy News (May 1, 2017) 

https://www.ncsl.org/bookstore/state-legislatures-magazine/trends-in-state-policy-news.aspx  

[as of June 21, 2022].) 

 

California has specifically criminalized “revenge porn.” (Pen. Code, § 647, subd. (j)(4)(A).) 

In 2013, the Legislature passed SB 255 (Canella), Chapter 466, which created a new 

misdemeanor for the distribution of an image of an identifiable person's intimate body parts 

https://www.ncsl.org/bookstore/state-legislatures-magazine/trends-in-state-policy-news.aspx
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which had been taken with an understanding that the image would remain private.  

Specifically, the crime required:  (1) that defendant be the person who takes the photograph; 

(2) that the parties had an agreement or understanding that the image would remain private; 

(3) that the distribution was made with the intent to cause serious emotional distress, and, (4) 

that the person depicted does in fact suffer serious emotional distress. In 2014, the 

Legislature passed SB 1255 (Cannella), Chapter 863 which deleted the requirement that the 

defendant be the one who photographed or recorded the image, so that the crime applies 

regardless of who photographed or recorded the image. In addition, SB 1255 deleted the 

requirement that the defendant intended to cause serious emotional distress.  Instead, it 

required that the defendant know, or should have known, that distribution of the image would 

cause serious emotional distress.  As a result, SB 1255 deleted the specific intent 

requirement.  Nonetheless, the current version of the statute contains the mental state 

requirement of knowledge.  

 

California also has a civil remedy. In 2014, the Legislature enacted AB 2643 (Wieckowski), 

Chapter 859, Statutes of 2014, creating a private right of action against a person who 

intentionally distributes a sexually explicit photograph or other image or recording of another 

person, without the consent of that person. (Civ. Code, § 1708.85.) In cases where the person 

depicted has not suffered serious emotional harm, they can nonetheless get an injunction to 

stop distribution of the image. (Civ. Code, § 1708.85, subd. (d).) 

 

This bill would define distribute as including exhibiting in public or giving possession. By 

including exhibition in public, in addition to giving possession, it expands the scope of the 

offense of revenge porn. It would also make the criminal offense inapplicable where the 

distribution is related to a matter of public concern or public interest. 

 

3) First Amendment: The First Amendment provides that “Congress shall make no law . . . 

abridging the freedom of speech.” (U.S. Const, Amend. I, Section 1.) The California 

Constitution also protects free speech. “Every person may freely speak, write and publish his 

or her sentiments on all subjects, being responsible for the abuse of this right. A law may not 

restrain or abridge liberty of speech or press.” (Cal. Const. Art. I, § 2.)  “[A]s a general 

matter, the First Amendment means that government has no power to restrict expression 

because of its message, its ideas, its subject matter, or its content.” (Ashcroft v. American 

Civil Liberties Union (2002) 535 U.S. 564, 573.) 

 

Legislation that regulates the content of protected speech is subject to strict scrutiny, 

sometimes referred to by the courts as “exacting scrutiny” in this context. (Reed v. Town of 

Gilbert, Ariz. (2015) 135 S.Ct. 2218, 2226.) To survive strict scrutiny, state action must be 

narrowly tailored to address a compelling government interest. (Ibid.) 

 

Nevertheless, the protections of the First Amendment are not absolute. Restrictions on the 

content of speech have been long been permitted in a few limited areas including obscenity, 

defamation, fraud, incitement, and speech integral to criminal conduct. (United States v. 

Stevens (2010) 559 U.S. 460, 130 S.Ct. 1577, 1584 [citations omitted].) The First 

Amendment permits “restrictions upon the content of speech in a few limited areas which are 

‘of such slight social value as a step to truth that any benefit that may be derived from them 

is clearly outweighed by the societal interest in order and morality.’” (R.A.V. v. City of St. 

Paul (1992) 505 U.S. 377, 382-383.) 
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While some lower courts have grappled with First Amendment challenges to state “revenge 

porn” laws generally, the California Supreme Court has yet to weigh in. (Paul, Is Revenge 

Porn Protected Speech? Lawyers Weigh in, and Hope for a Supreme Court Ruling, The 

Washington Post (Dec. 26, 2019) < https://www.washingtonpost.com/nation/2019/12/26/is-

revenge-porn-protected-speech-supreme-court-may-soon-weigh/> [as of June 20, 2022].) 

 

A former version of California’s “revenge porn” law (Pen. Code, § 647, subd. (j)(4)(iii)) 

survived First Amendment scrutiny in People v. Iniguez (2016) 247 Cal.App.4th Supp. 1 

(Iniguez). There, the defendant argued the statute was overbroad, violating free speech. 

Under the overbreadth doctrine, a defendant “may challenge a statute not because their own 

rights of free expression are violated, but because the very existence of an overbroad statute 

may cause others not before the court to refrain from constitutionally protected expression. 

[Citations.]” (In re M.S. (1995) 10 Cal.4th 698, 709.) To avoid being overbroad, “statutes 

attempting to restrict or burden the exercise of First Amendment rights must be narrowly 

drawn and represent a considered legislative judgment that a particular mode of expression 

has to give way to other compelling needs of society.” (Broadrick v. Oklahoma (1973) 413 

U.S. 601, 611–612 [citations omitted].)  

 

Assuming, without deciding a person has a free speech right to distribute such images, the 

Iniguez court concluded former subdivision (j)(4)(iii) of Penal Code section 647.6 was not 

constitutionally overbroad because its requirement that a person intend to cause distress 

served to narrow the law. (People v. Iniguez, supra, 247 Cal.App.4th Supp. at pp. 7-8.) The 

court noted this rendered the law inapplicable should a person act under a mistake of fact or 

by accident. (Id. at pp. 7-8.)  

The Iniguez court also explained that “it is not just any images that are subject to the statute, 

but only those which were taken under circumstances where the parties agreed or understood 

the images were to remain private. The government has an important interest in protecting 

the substantial privacy interests of individuals from being invaded in an intolerable manner.” 

(People v. Iniguez, supra, 247 Cal.App.4th Supp. at p. 8 [citation omitted].) The court stated, 

“It is evident that barring persons from intentionally causing others serious emotional distress 

through the distribution of photos of their intimate body parts is a compelling need of 

society.” (Ibid.)  

Though as noted above, SB 1255 deleted the specific intent requirement, California’s current 

version of the statute contains a mental state requirement of knowledge. This bill would not 

further alter the knowledge element or the requirement that the images were taken under 

circumstances where the parties agreed or understood the images were to remain private, as 

discussed in Iniguez. As discussed below, the bill would expand the offense of revenge porn 

by redefining the term distribution to include exhibiting the image in public, in addition to 

giving possession.  

4) The Term “Distributes”: In Iniguez, supra, 247 Cal.App.4th Supp. at. pp. 10-11, the 

defendant also argued insufficient evidence supported his conviction because he had failed to 

“distribute” the photo by posting it on Facebook. The court concluded, however, “there is no 

indication in section 647, subdivision (j)(4), that the term “distribute[s]” was intended to 

have a technical legal meaning, or to mean anything other than its commonly used and 

known definition of “to give or deliver (something) to people.” (Merriam-Webster Dict. 

Online <http://www.merriam-webster.com/dictionary/distribute> [as of Mar. 25, 2016].)” 

https://www.washingtonpost.com/nation/2019/12/26/is-revenge-porn-protected-speech-supreme-court-may-soon-weigh/
https://www.washingtonpost.com/nation/2019/12/26/is-revenge-porn-protected-speech-supreme-court-may-soon-weigh/
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(Id. at p. 10.) The court further noted, “Legislative analyses of the Senate bill that enacted 

section 647, subdivision (j)(4), are replete with indications that posting images on public 

Web sites was precisely one of the evils the statute sought to remedy.” (Ibid.) 

 

The term distribute as commonly understood would not necessarily include other activities 

like exhibiting the images in a public place. This bill would define “distribution” to include 

exhibiting in public, in addition to giving possession. In doing so, it expands the scope of the 

criminal offense. 

 

5) Matter of Public Concern: “[N]ot all speech is of equal First Amendment importance, 

however, and where matters of purely private significance are at issue, First Amendment 

protections are often less rigorous. That is because restricting speech on purely private 

matters does not implicate the same constitutional concerns as limiting speech on matters of 

public interest: [T]here is no threat to the free and robust debate of public issues; there is no 

potential interference with a meaningful dialogue of ideas; and the threat of liability does not 

pose the risk of “a reaction of self-censorship” on matters of public import.” (Snyder v. 

Phelps (2011) 562 U.S. 443, 452 [citations and quotations omitted].) “Speech deals with 

matters of public concern when it can be fairly considered as relating to any matter of 

political, social, or other concern to the community, or when it is a subject of legitimate news 

interest; that is, a subject of general interest and of value and concern to the public, ….” (Id. 

at p. 453 [citations and quotations omitted].) 

 

This bill would make the criminal offense inapplicable where the distribution is related to a 

matter of public concern or public interest. It is unclear under what circumstances this 

exception would apply. (See People v. Austin (2019) 155 N.E.3d 439 [“we have no difficulty 

in concluding that the nonconsensual dissemination of the victim’s private sexual images was 

not an issue of public concern”].) 

 

6) Argument in Support:  According to the California District Attorneys Association, the 

sponsor of this bill, “California led the nation in 2013 when it created the crime of revenge porn. 

Data shows that this form of ‘cyber revenge’ is an invasive and increasingly common crime 

intended to shame and intimidate its victims, and the significant emotional distress it causes them 

can have severe consequences.  

 

“Under existing law, the crime of revenge porn is limited to “distribution” of pornographic 

images. One specific case, where an ex-boyfriend pasted enlarged naked pictures of his ex 

girlfriend on the side of his truck and drove all around town, did not meet the current 

statutory definition. This bill would fix that problem so that the offending truck driving ex-

boyfriend could be prosecuted.” 

 

7) Argument in Opposition:  According to the Pacific Juvenile Defender Center, “Without 

question, the kind of conduct SB 1081seeks to deter and punish is most often engaged in by 

youth. As the Legislature already knows, as outlined above, youth, including young adults 

under the age of 26, are impetuous, irrational and susceptible to peer pressure. SB 1081 will 

not deter youth from sending unsolicited sexual content. The Legislature should invest in 

state mandated programs in communities and schools, designed to effectively deter youth 

from distributing intimate images.” 
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8) Prior Legislation:   

 

a) AB 307 (Lackey), of the 2021-2022 Legislative Session, would have expanded the scope 

of the misdemeanor offense which prohibits the unlawful distribution of a consensually-

taken image of an identifiable person's intimate body parts and makes it a registerable sex 

offense. Hearing on AB 307 was canceled in this committee at the request of the author. 

 

b) AB 2065 (Lackey), of the 2019-2020 Legislative Session, would have made the 

distribution of an intimate image of another person a felony offense punishable in state 

prison and requiring registration as a sex offender, and would have created new and 

separate misdemeanor crimes prohibiting the distribution and threatened distribution of 

such images. AB 2065 was not heard in this committee. 

 

c) AB 602 (Berman), Chapter 491, Statutes of 2019, created a private right of action for a 

“depicted individual” against a person who either creates or intentionally discloses 

sexually explicit material without the consent of the depicted person. 

d) AB 730 (Berman), Chapter 493, Statutes of 2019, prohibited the distribution of materially 

deceptive audio or visual media with actual malice with the intent to injure a candidate’s 

reputation or to deceive a voter into voting for or against a candidate, unless the 

materially deceptive audio or visual media includes a disclosure that it has been 

manipulated. 

 

e) AB 2643 (Wieckowski), Chapter 859, Statutes of 2014, created a private right of action 

against a person who intentionally or recklessly distributes a sexually explicit photograph 

or other image or recording of another person, without the consent of that person. 

 

f) SB 1255 (Cannella), Chapter 863, Statutes of 2014, expands the elements of the 

misdemeanor offense which prohibits the unlawful distribution of a consensually-taken 

image of an identifiable person's intimate body parts.   

 

g) SB 255 (Cannella), Chapter 466, Statutes of 2013, created a new misdemeanor for the 

distribution of an image of an identifiable person's intimate body parts which had been 

taken with an understanding that the image would remain private. 

 

h) AB 321 (Hernández), of the 2011-2012 Legislative Session, would have required 

additional penalties be imposed on a minor adjudicated of "sexting."  AB 321 was held 

on the Assembly Appropriations Committee's Suspense File. 

 

REGISTERED SUPPORT / OPPOSITION: 

 

Support 

 

Arcadia Police Officers Association 

Burbank Police Officers' Association 

California Coalition of School Safety Professionals 

California District Attorneys Association 

California State Sheriffs' Association 

Claremont Police Officers Association 
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Corona Police Officers Association 

Culver City Police Officers' Association 

Fullerton Police Officers' Association 

Inglewood Police Officers Association 

Los Angeles Professional Peace Officers Association 

Los Angeles School Police Officers Association 

Newport Beach Police Association 

Palos Verdes Police Officers Association 

Placer County Deputy Sheriffs' Assocation 

Pomona Police Officer Association 

Prosecutors Alliance of California 

Riverside Police Officers Association 

Riverside Sheriffs' Association 

Santa Ana Police Officers Political Action Committee 

Upland Police Officers Association 

 

Opposition 

 

California Attorneys for Criminal Justice 

California Public Defenders Association 

Pacific Juvenile Defender Center 

 

Analysis Prepared by: Cheryl Anderson / PUB. S. / (916) 319-3744


