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SENATE JUDICIARY COMMITTEE:  9-2, 6/14/22 
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Wieckowski, Wiener 
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SUBJECT: Unfair Competition Law:  enforcement powers:  investigatory 

subpoena 

SOURCE: City and County of San Francisco 

 City of San Diego 

 County of Los Angeles 

 County of Santa Clara 

DIGEST: This bill grants certain city attorneys and county counsel the power to 

conduct investigations, including the ability to issue pre-litigation subpoenas, when 

they reasonably believe there has been a violation of California’s Unfair 

Competition Law. 

ANALYSIS:   

Existing law: 

 

1) Permits the head of each department to make investigations and prosecute 

actions concerning:  

 

a) all matters relating to the business activities and subjects under the 

jurisdiction of the department; 

b) violations of any law or rule or order of the department; and 
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c) such other matters as may be provided by law. (Gov. Code § 11180.) 

 

2) Authorizes the heads of each department to carry out specified acts in 

connection with any authorized investigation or action, including: 

 

a) issue subpoenas for the attendance of witnesses and the production of 

documents and other materials;  

b) inspect and copy books, records, and other items described above; 

c) hear complaints; 

d) administer oaths; 

e) certify to all official acts; 

f) promulgate interrogatories pertinent or material to any inquiry, investigation, 

hearing, proceeding, or action; and 

g) present information or evidence obtained or developed from the 

investigation of unlawful activity to a court or at an administrative hearing in 

connection with any action or proceeding. (Gov. Code § 11181.)  

 

3) Grants all those powers granted to the Attorney General as head of a department 

pursuant to Government Code Section 11180 et seq. to the district attorney of 

any county when the district attorney reasonably believes that there may have 

been a violation of (1) California’s Unfair Competition Law (“UCL”), Business 

and Professions Code Section 17200 et seq.; (2) Business and Professions Code 

Section 16720 et seq.; (3) Business and Professions Code Section 16750 et seq.; 

or (4) Business and Professions Code Section 17000 et seq. These powers are 

subject to the provisions of the California Right to Financial Privacy Act, 

Government Code Section 7460 et seq., and must be conducted in accordance 

with the procedures set forth in Government Code Section 11180 et seq., 

including all applicable principles relating to immunity from self-incrimination. 

(Bus. & Prof. Code § 16759.) 

 

4) Defines “unfair competition” to mean and include any unlawful, unfair, or 

fraudulent business act or practice and any unfair, deceptive, untrue, or 

misleading advertising, and any act prohibited by the False Advertising Law, 

Business and Professions Code section 17500 et seq. (Bus. & Prof. Code § 

17200.) 

 

5) Provides that any person who engages, has engaged, or proposes to engage in 

unfair competition may be enjoined in any court of competent jurisdiction. 

(Bus. & Prof. Code § 17203.) 
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6) Requires actions for relief pursuant to the UCL be prosecuted exclusively in a 

court of competent jurisdiction and only by the following: 

 

a) the Attorney General; 

b) a district attorney; 

c) a county counsel authorized by agreement with the district attorney in 

actions involving violation of a county ordinance; 

d) a city attorney of a city having a population in excess of 750,000;  

e) a county counsel of any county within which a city has a population in 

excess of 750,000; 

f) a city attorney in a city and county; 

g) a city prosecutor in a city having a full-time city prosecutor in the name of 

the people of the State of California upon their own complaint or upon the 

complaint of a board, officer, person, corporation, or association with the 

consent of the district attorney; or 

h) a person who has suffered injury in fact and has lost money or property as a 

result of the unfair competition. (Bus. & Prof. Code § 17204.) 

 

This bill:  

 

1) Grants all those powers granted to the Attorney General as head of a department 

pursuant to Government Code section 11180 et seq. to the city attorney of any 

city having a population in excess of 750,000, to the county counsel of any 

county within which a city has a population in excess of 750,000, or to a city 

attorney of a city and county, when the city attorney or county counsel 

reasonably believes that there may have been a violation of the UCL. This bill 

subjects the use of such powers to the provisions of the California Right to 

Financial Privacy Act, Government Code section 7460 et seq. 

 

2) Requires any investigation carried out pursuant to the powers this bill creates to 

be conducted in accordance with the procedures set forth in Government Code 

section 11180 et seq., including all applicable principles relating to immunity 

from self-incrimination. It provides that Business and Professions Code section 

16758 shall not be construed as providing automatic immunity with respect to 

the subject of a subpoena issued in connection with that investigation. Relevant 

court orders must be sought in the superior court of the county in which the city 

attorney or county counsel seeking the order holds office.  

 

3) Provides that if the recipient of such subpoena object to the request in whole or 

in part, the recipient must serve objections and meet and confer with the issuer 
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of the subpoena in an attempt to address those objections. If after meeting and 

conferring, the issuer and recipient cannot reach agreement, the recipient may 

petition the superior court for an order quashing or modifying the subpoena in 

whole or in part. 

Background 

Unfair business practices encompass fraud, misrepresentation, and oppressive or 

unconscionable acts or practices by businesses, often against consumers. In 

California, individuals and specified governmental agencies are authorized to bring 

civil actions for unfair competition and to recover civil penalties or injunctive 

relief pursuant to the Unfair Competition Law (UCL), Business and Professions 

Code Section 17200 et seq. 

 

Among the agencies authorized to bring such actions are city attorneys of cities 

with populations in excess of 750,000, county counsel of any county within which 

a city has a population in excess of 750,000, and city attorneys of a city and 

county.  

 

The Government Code authorizes the Attorney General, and all other heads of state 

departments, to investigate and prosecute actions concerning certain matters, and 

empowers them with certain investigatory tools, including pre-litigation subpoena 

power. Although certain county counsel and city attorneys can bring UCL actions, 

they are not currently afforded the same tools as the Attorney General and district 

attorneys in investigating possible unfair competition cases. These powers allow 

prosecutors to more efficiently investigate and prosecute UCL actions.   

 

This bill amends Section 16759 to extend these same investigatory powers to the 

other prosecutors authorized to bring UCL claims when they reasonably believe 

that a violation of the UCL has occurred. 

 

This bill is sponsored by the City and County of San Francisco, the County of 

Santa Clara, the County of Los Angeles, and the City of San Diego. It is supported 

by a variety of other groups and offices, including Attorney General Rob Bonta 

and the California Labor Federation. It is opposed by the Civil Justice Association 

of California.  

Comments 

Current law authorizes the heads of each state department to make investigations 

and prosecute actions concerning matters relating to the business activities and 
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subjects under their jurisdiction; violations of any law or rule or order of the 

department; and such other matters as may be provided by law. In order to 

effectuate these investigations and actions, the law provides the heads of these 

departments certain powers. Among the powers is the ability to promulgate 

interrogatories; the ability to issue subpoenas for the attendance of witnesses and 

the production of certain documents, testimony, or other materials; and the ability 

to inspect and copy those same documents and materials.   

 

In order to facilitate their investigation of certain misconduct, including violations 

of the UCL, district attorneys are granted the investigative powers discussed above 

by Section 16759 of the Business and Professions Code. Their use of these powers 

is still subject to certain safeguards. In particular, district attorneys’ investigations 

under this section must abide by the procedures laid out in the Government Code 

and are subject to the California Right to Financial Privacy Act.   

 

City attorneys of cities with populations in excess of 750,000 and city attorneys of 

a city and county may bring UCL actions without seeking consent. Currently, the 

City and County of San Francisco is the only consolidated city-county in 

California, a status it has held since 1856. Thus, in practice, San Francisco is the 

only public entity that is affected by the statutory provisions granting authority to a 

city attorney of a city and county to bring unfair competition actions. Currently, the 

only city attorneys granted authority to bring actions under the UCL based on 

population are those in San Jose, San Diego, and Los Angeles.  

 

Recently, SB 461 (Cortese, Chapter 140, Statutes of 2021) extended the authority 

to bring these cases independently to county counsel of any county within which a 

city has a population in excess of 750,000. Currently this provides authority to 

three county counsel in California, those in San Diego County, Los Angeles 

County, and Santa Clara County, as the cities of San Diego, Los Angeles, and San 

Jose have populations over 750,000.  

 

This bill extends the same powers granted to department heads and the district 

attorneys to the city attorneys and county counsel that are already authorized to 

bring UCL claims when they reasonably believe that there may have been a 

violation of the UCL. 

 

According to the author:  

 

AB 2766 will close the existing gap in the law by providing those city 

attorneys and county counsels who already have full authority to 
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independently bring UCL actions with the same investigative tools as 

their counterparts, subject to the limitations that already apply under 

existing law. Specifically, AB 2766 amends Business & Professions 

Code section 16759—which currently provides district attorneys with 

pre-litigation investigatory authority for potential UCL actions—to 

expressly provide city attorneys and county counsels in large 

jurisdictions with the same pre-litigation investigative authority for 

UCL actions. AB 2766 will bolster the ability of local governments to 

protect consumers and ensure fair competition among businesses by 

providing city attorneys and county counsels with the tools necessary 

to effectively investigate potential violations of the UCL.   

 

Concerns were raised that these prosecutors will be able to issue subpoenas that 

hang over businesses unable to do anything about them until the prosecuting entity 

moves to compel in court. In response, recent amendments provide a process for 

recipients of such subpoenas to object and thereafter meet and confer with the 

issuing agency. Ultimately, if agreement cannot be reached, the recipient is 

authorized to move the court to quash or modify the subpoena.  

FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 

SUPPORT: (Verified 6/21/22) 

City and County of San Francisco (co-source)  

City of San Diego (co-source) 

County of Los Angeles (co-source)  

County of Santa Clara (co-source) 

Attorney General Rob Bonta 

Bet Tzedek Legal Services 

California Conference Board of the Amalgamated Transit Union 

California Conference of Machinists 

California Environmental Voters 

California Labor Federation 

California State Legislative Board of the SMART – Transportation Division 

California Teamsters Public Affairs Council  

City of San Jose 

Consumer Attorneys of California 

Consumer Federation of California 

Earthjustice 

Engineers and Scientists of California, Local 20, IFPTE, AFL-CIO 

Los Angeles City Attorney Michael Feuer 
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Oakland Privacy 

Public Rights Project 

SEIU California State Council 

UFCW Western States Council 

Unite-Here 

University Council-AFT 

OPPOSITION: (Verified 6/21/22) 

Civil Justice Association of California 

ARGUMENTS IN SUPPORT: Oakland Privacy writes:  

 

“By expanding the investigatory powers offered under the Unfair 

Competition Law to city attorneys in significantly sized cities and to county 

counsels, AB 2766 increases the capacity of California's public agencies to 

gather evidence regarding unfair and anti-competitive practices on behalf of 

impacted consumers and businesses. 

 

This is a common sense change to improve the functioning of an existing 

California law, reduce workload for California's district attorneys and make 

sure that cases brought under the UCL by local governments are as 

thoroughly investigated as possible.” 

 

ARGUMENTS IN OPPOSITION: The Civil Justice Association of California 

writes: 

“The authority being granted under AB 2766 can be used against anyone at any 

time from the largest of corporations to the most struggling of nonprofits and small 

businesses as this power applies broadly to any “person,” defined as “all natural 

persons, corporations, firms, partnerships, joint stock companies, associations and 

other organizations of persons.”2 This will make businesses vulnerable to baseless 

fishing expeditions and political maneuvers, as standard necessary to issue a pre-

litigation subpoena is disturbingly low, lacking guardrails to ensure the authority is 

not misused.” 

 

ASSEMBLY FLOOR:  47-19, 5/23/22 

AYES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Bloom, Boerner 

Horvath, Bryan, Calderon, Carrillo, Cervantes, Cooley, Cunningham, Mike 

Fong, Friedman, Gabriel, Cristina Garcia, Eduardo Garcia, Gipson, Haney, 

Holden, Irwin, Jones-Sawyer, Kalra, Lee, Levine, Low, Maienschein, Mayes, 
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McCarty, Medina, Mullin, Muratsuchi, Nazarian, Quirk, Ramos, Reyes, Luz 

Rivas, Robert Rivas, Santiago, Stone, Ting, Villapudua, Ward, Akilah Weber, 

Wicks, Wood, Rendon 

NOES:  Bigelow, Chen, Choi, Megan Dahle, Davies, Fong, Gallagher, Kiley, 

Lackey, Mathis, Nguyen, Patterson, Quirk-Silva, Salas, Seyarto, Smith, 

Valladares, Voepel, Waldron 

NO VOTE RECORDED:  Berman, Mia Bonta, Cooper, Daly, Flora, Gray, 

Grayson, O'Donnell, Petrie-Norris, Rodriguez, Blanca Rubio, Wilson 

 

Prepared by: Christian Kurpiewski / JUD. / (916) 651-4113 

6/22/22 14:51:34 

****  END  **** 
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