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Date of Hearing:  April 19, 2022 

ASSEMBLY COMMITTEE ON JUDICIARY 

Mark Stone, Chair 

AB 2766 (Maienschein) – As Introduced February 18, 2022 

SUBJECT:  UNFAIR COMPETITION LAW: ENFORCEMENT POWERS:  

INVESTIGATORY SUBPOENA 

KEY ISSUE: SHOULD THE CITY ATTORNEYS AND COUNTY COUNSELS OF THE 

LARGEST CITIES AND COUNTIES IN THE STATE WHO ARE NOW AUTHORIZED TO 

BRING CIVIL ACTIONS BASED ON UNLAWFUL RESTRAINTS ON COMPETITION 

AND UNFAIR TRADE PRACTICES, HAVE THE POWER TO INVESTIGATE SUCH 

CASES, INCLUDING BY ISSUING PRE-LITIGATION SUBPOENAS, A POWER THAT 

THE STATE’S ATTORNEY GENERAL AND 58 DISTRICT ATTORNEYS HAVE NOW? 

SYNOPSIS 

Existing law allows the city attorneys of the four largest cities in California—Los Angeles, San 

Diego, San Jose, and San Francisco—and county counsels from the largest counties—Los 

Angeles, San Diego, and Santa Clara--like the Attorney General (AG) and district attorneys, to 

bring civil actions for prohibited restraints on competition and unfair trade practices. While 

current law allows both the AG and the district attorneys to make investigations, including by 

using their power to issue pre-litigation subpoenas, it does not grant the same power to any city 

attorneys or county counsels. This bill, co-sponsored by the City and County of San Francisco; 

the County of Santa Clara; the County of Los Angeles; and the City of San Diego would simply 

give the city attorneys and county counsels of the largest cities and counties in California the 

same power to make investigations, including the power to issue pre-litigation subpoenas, in 

actions to enforce laws related to prohibited restraints on competition and unfair trade 

practices, that the AG and district attorneys now have. According to the co-sponsors and 

supporters, despite having parallel enforcement authority, these public attorneys currently do 

not have parallel investigative authority. While Business and Professions Code section 16759 

permits district attorneys to issue pre-litigation subpoenas based on a reasonable belief that 

there may have been a violation of the Unfair Competition Law (UCL)—and the Attorney 

General can likewise issue pre-litigation subpoenas pursuant to Government Code section 11181 

et seq.—city attorneys and county counsels currently lack the authority to engage in equivalent 

pre-litigation investigations. As a result, despite the Legislature’s clear indication that city 

attorneys and county counsels in large jurisdictions can and should enforce the UCL, those 

public attorneys lack a critical tool for efficiently and effectively investigating whether a 

violation has occurred.  

A coalition of business groups is opposed to the bill because, the coalition argues, investigative 

subpoena power could be abused. They suggest a number of amendments to the bill that are 

discussed in the analysis. In addition to the co-sponsors, a number of city and county officials, 

legal aid organizations, and public interest law advocacy organizations support the bill.  

SUMMARY: Gives city attorneys and county counsels of the largest cities and counties in 

California, which already have the power to prosecute unfair competition law cases, the 

investigative tools they need to investigate those cases. Specifically, this bill:   
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1) Grants all of the powers that are granted to the Attorney General as the head of a state 

department to make investigations and prosecute actions regarding unfair competition laws 

(commencing with Section 17200 of the Business & Professions (B&P) Code) to the city 

attorney of any city having a population in excess of 750,000, to the county counsel of any 

county within which a city has a population in excess of 750,000, or to a city attorney of a 

city and county, when the city attorney or county counsel reasonably believes that there may 

have been a violation of the unfair competition laws. 

2) Makes any action brought by a city attorney or county counsel pursuant to the bill, like an 

action brought by the AG or district attorney, subject to the provisions of the “California 

Right to Financial Privacy Act” set forth in existing law. 

3) Clarifies that court orders sought pursuant to the bill shall be sought in the superior court of 

the county in which the district attorney, city attorney, or county counsel, who is seeking the 

order and authorized to bring an action pursuant to the bill, holds office. 

EXISTING LAW:   

1) Allows the Attorney General, as the head of each state department, to make investigations 

and prosecute actions concerning: 

a) All matters relating to the business activities and subjects under the jurisdiction of the 

department; 

b) Violations of any law or rule or order of the department; 

c) Such other matters as may be provided by law. (Gov. Code Section 11180.) 

2) Specifies that all of the powers granted to the Attorney General as a head of a department 

described in 1), above, shall be granted to the district attorney of any county when that 

district attorney reasonably believes that there may have been a prohibited restraint on 

competition (B&P Code Section 16720 et seq.) or an unfair trade practice (B&P Code 

Section 17000 et seq.) and that investigations shall be subject to the provisions of the 

“California Right to Financial Privacy Act” set forth in the Government Code. (B&P Code 

Section 16759.) 

3) Defines “unfair competition” to mean and include any unlawful, unfair or fraudulent business 

act or practice and unfair, deceptive, untrue or misleading advertising and any act of false 

advertising specifically prohibited by Section 17500 et seq. of the B&P Code. (B&P Code 

Section 17200.) 

4) Authorizes civil actions for injunctive relief for violations of unfair competition laws to be 

prosecuted in the name of the people of the State of California upon their own complaint 

exclusively in a court of competent jurisdiction by any of the following: 

a) The Attorney General;  

b) A district attorney;  

c) A county counsel authorized by agreement with the district attorney in actions involving 

violation of a county ordinance;  
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d) A city attorney of a city having a population in excess of 750,000;  

e) A city attorney in a city and county; 

f) A city attorney who has the consent of the district attorney; or 

g) A city prosecutor in a city having a full-time city prosecutor. (B&P Code Section 17204.) 

5) Pursuant to the “California Right to Financial Privacy Act,” generally prohibits any officer, 

employee, or agent of a state or local agency or department, in connection with a civil or 

criminal investigation of a customer of a financial institution, to request or receive copies of, 

or the information contained in, the financial records of any customer of the financial 

institution, unless the financial records are described with particularity and are consistent 

with the scope and requirements of the investigation giving rise to such request and one of 

the following requirements are satisfied: 

a) The customer has authorized disclosure to such officer, employee or agent of such state 

or local agency or department thereof;  

b) The financial records are disclosed in response to an administrative subpoena or 

summons;  

c) The financial records are disclosed in response to a search warrant;  

d) The financial records are disclosed in response to a judicial subpoena or subpoena duces 

tecum. (Government Code Section 7460.) 

FISCAL EFFECT:  As currently in print this bill is keyed non-fiscal. 

COMMENTS:  This bill would give city attorneys and county counsels in the largest cities and 

counties in California, who now have the power to bring civil cases pursuant to the state’s unfair 

competition law, the tools they need to investigate the cases, including the power to issue 

investigative subpoenas. Given their size, resources, and history of pursuing unfair competition 

cases on behalf of consumers, this measure seems straightforward and prudent. According to the 

author:  

AB 2766 will close the existing gap in the law by providing those city attorneys and county 

counsels who already have full authority to independently bring UCL actions with the same 

investigative tools as their counterparts, subject to the limitations that already apply under 

existing law. Specifically, AB 2766 amends Business & Professions Code section 16759—

which currently provides district attorneys with pre-litigation investigatory authority for 

potential UCL actions—to expressly provide city attorneys and county counsels in large 

jurisdictions with the same pre-litigation investigative authority for UCL actions. AB 2766 

will bolster the ability of local governments to protect consumers and ensure fair competition 

among businesses by providing city attorneys and county counsels with the tools necessary to 

effectively investigate potential violations of the UCL.   

Background – California’s Unfair Competition Law. California’s earliest unfair competition 

law, Civil Code Section 3369, was enacted in 1872. It “addressed only the availability of civil 

remedies for business violations in cases of penalty, forfeiture, and criminal violation.” 
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(California Antitrust & Unfair Competition Law (3rd Ed.), Volume 2: Unfair Competition (State 

Bar of California, 2003 Daniel Mogin & Danielle S. Fitzpatrick, eds.), at p. 4.) A 1933 

amendment expanded the law to prohibit “any person [from] performing an act of unfair 

competition,” but did not extend the law’s protections to consumers. In 1935, consumers--not 

just business competitors--were given the opportunity to sue under the UCL. (California 

Antitrust & Unfair Competition Law, supra, at p. 5.) The California Supreme Court interpreted 

the statute to provide such protection in a broad and flexible manner, observing that, “[T]he rules 

of unfair competition are based not alone upon the protection of a property right existing in the 

complainants, but also upon the right of the public to protection from fraud and deceit.” 

(American Philatelic Soc. v. Claibourne (1935) 3 Cal. 2d. 689, 698.) In 1977, the Legislature 

moved the UCL to its current location in Section 17200 of the Business & Professions (B&P) 

Code. In 1991, the Legislature expanded the authority to prosecute such cases to city attorneys in 

cities having a population in excess of 750,000 and the city attorney of a city and county. (See 

B&P Code Section 17204.) In 2004, California voters enacted Proposition 64, which limited 

standing to individuals who personally suffered financial/property loss because of an unfair 

business practice. (B&P Code Section 17203.)   

But the UCL appears to be deficient in one significant way. While the law allows the city 

attorneys of the four largest cities in California—Los Angeles, San Diego, San Jose, and San 

Francisco—to bring civil actions for prohibited restraints on competition and unfair trade 

practices like the Attorney General (AG) and district attorneys can, it does not allow them to 

independently investigate such violations, such as by having the power to issue pre-litigation 

subpoenas. This bill, co-sponsored by the City and County of San Francisco; the County of Santa 

Clara; the County of Los Angeles; and the City of San Diego would simply give the city 

attorneys and county counsels of the largest cities and counties in California the same power to 

make investigations, including the power to issue pre-litigation subpoenas, that the AG and 

district attorneys now have in relation to UCL cases. According to the sponsor and supporters, 

despite having parallel enforcement authority, these public attorneys currently do not have 

parallel investigative authority. As a result, despite the Legislature’s clear indication that city 

attorneys and county counsels in large jurisdictions can and should enforce the UCL, those 

public attorneys lack a critical tool for efficiently and effectively investigating whether a 

violation of the UCL has occurred. Given that the city attorneys and county counsels of largest 

cities and counties in the state already have the power to prosecute unfair competition cases, and 

given their size, resources, and history of pursuing unfair competition cases on behalf of 

consumers, it also appears to makes sense for their offices to have the investigative tools they 

need to file charges, rather than being hampered by restrictions on using those tools. 

Pre-litigation subpoena power is subject to judicial review and privacy protections. If a 

business declines to respond to a subpoena, the investigating agency issuing the subpoena must 

petition the superior court for an order compelling the business to produce documents required 

by the subpoena. (Government Code Section 11187.) The superior court would then hold a 

hearing at which the business would have the opportunity to explain the reasons for its refusal to 

produce the requested documents, evaluate the business’s arguments, and assess “whether the 

subpoena conforms to legal and constitutional standards.” (Fielder v. Berkeley Properties Co. 

(1972) 23 Cal. App. 3d 30, 39.) A court “cannot compel the production of evidence in disregard 

of the privilege against self-incrimination or the constitutional provisions prohibiting 

unreasonable searches and seizures.” (Brovelli v. Superior Court of Los Angeles County (1961) 

56 Cal. 2d 524, 529.)  
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Furthermore, under Government Code Section 11187, a witness may object and refuse to answer 

any interrogatory or to provide testimony or documents. If a witness makes such an objection, 

the investigating public officer has the burden to petition the superior court for an order 

compelling a response, and the superior court will then rule on the validity of the objection. 

Accordingly, any business served with a pre-litigation interrogatory or subpoena has an 

opportunity to object and have a judge rule on the objection. Moreover, information obtained in 

pre-litigation investigations is subject to confidentiality protections under Government Code 

Section 11183. Regarding privacy, any investigative records in a prosecutor’s files, at least 

during the pendency of the investigation and possibly much longer, are exempt from public 

disclosure pursuant to the California Public Records Act. (Government Code Sections 6254 (f) 

[recodified, effective January 1, 2023, as Government Code Section 7923.600].) 

City attorneys and county counsels, like the Attorney General and district attorneys, have an 

ethical duty to seek justice, rather than abuse the power of government to harass. The 

expansive subpoena power applicable in the UCL context, allowing prosecutors to compel 

production of business records, arguably could be subject to abuse. According to the opposition: 

The investigative subpoena power, according to defendants, “will make businesses vulnerable to 

baseless fishing expeditions and political maneuvers, as standard necessary to issue a pre-

litigation subpoena is disturbingly low, lacking guardrails to ensure the authority is not misused.” 

However, rules of ethics provide an important check on this expansive power. Rule 3.8 of the 

American Bar Association’s Model Rules of Professional Conduct only applies to criminal 

prosecutions. However, all public prosecutors—the AG, district attorneys, city attorneys, and 

county counsels--are subject to heightened ethical obligations when they bring UCL actions. As 

the California Supreme Court has recognized, even in civil actions, prosecutors are ethically 

bound “to seek justice and to develop a full and fair record,” and are prohibited from using their 

“position or the economic power of the government to harass parties or to bring about unjust 

settlements or results.” (Los Angeles v. Decker (1977) 18 Cal. 3d 860, 871.) Under established 

rules of ethics, city attorneys in civil cases “are pledged to the accomplishment of one objective 

only, that of impartial justice.” (Ibid; See also County of Santa Clara v. Superior Court (2010) 

50 Cal. 4th 35, 57.) 

The power to issue pre-litigation subpoenas is common among this state’s civil government.  
Opponents allege that the Legislature has given pre-litigation administrative subpoena power 

“unambiguously” to only the “chief law enforcement officers of the State,” and that the bill 

“proposes an unnecessary and harmful expansion of this power.”  

While it is true that the Legislature has granted subpoena power to the AG and district attorneys, 

it is not accurate to characterize pre-litigation subpoena power as being as exclusive as the 

opponents say it is. Each state department in California has the power to subpoena records as 

part of investigations of matters relating to the business activities and subjects under the 

jurisdiction of the department or any violations of any law, rule, or order of the department, 

whether a violation is civil or criminal. (Government Code Sections 11180, 11181.) Moreover, 

across California, city councils have the power to issue subpoenas requiring the attendance of 

witnesses or production of books or other records for evidence or testimony in “any action or 

proceeding” pending before them. (Government Code Section 37104.) The common theme 

among the entities that have this power is that they also have the corresponding power to 

regulate, discipline, or conduct adjudicatory hearings (as the city attorneys and county counsels 

of California’s largest cities and counties also have).   
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Likewise, all of these public attorneys—the AG, district attorneys, city attorneys, and county 

counsels alike—have an extremely broad subject matter jurisdiction that encompasses criminal 

and civil matters. The city attorneys of these large cities and county counsels of these large 

counties are active in their pursuit of corporate wrongdoing. For example, the Los Angeles City 

Attorney’s Office sued Wells Fargo Bank in 2015 after it charged customers hefty fees for 

accounts they never authorized. At first, San Francisco-based Wells Fargo argued that that L.A.’s 

city attorney had no jurisdiction. The bank later settled with LA City Attorney Mike Feuer and 

two federal agencies for $185 million. As a result, the case made national news, led to 

investigations by the SEC, FBI, CFPB, and both houses of Congress; the resignation of the CEO; 

and a loss of $1 billion in stock value and became a financially damaging scandal for Wells 

Fargo. The other three city attorneys and county counsels also oversee large law offices, and 

handle complex civil and white-collar investigations, making them equally qualified to handle 

the responsibility of pre-litigation subpoena power. All of these offices were involved, for 

example, in the 2014 lawsuit against and eventual settlement with the largest former 

manufacturers of lead paint: The Sherwin-Williams Company, ConAgra Grocery Products 

Company, and NL Industries, Inc. Under the settlement, the manufacturers will pay $305 million 

to the counties of Santa Clara, Alameda, Los Angeles, Monterey, San Mateo, Solano, and 

Ventura; the City and County of San Francisco; and the cities of Oakland and San Diego to 

address lead paint-related hazards in those communities. 

Finally, there is no evidence (or even an allegation) that district attorneys who have long held 

pre-litigation investigative authority—which requires a showing that the public attorney 

“reasonably believes” there has been a violation of the UCL—have abused that authority for 

political purposes. The small number of city attorneys and county counsels to whom the 

Legislature has already granted the authority to enforce the UCL and would have authority to 

investigate such laws under the bill, should reasonably be likewise expected to exercise their 

investigative authority in accordance with their ethical duties. 

Given that the city attorneys and county counsels of the largest cities and counties affected by 

this bill already have the power to prosecute unfair competition cases and have the size, 

resources, and history of pursuing unfair competition cases on behalf of consumers, it appears 

reasonable for them to also have the investigative tools they need to file charges, rather than 

being hampered by the lack of authority to use those tools on behalf of consumers. The pre-

litigation investigative authority provided by this bill will also help law-abiding businesses by 

providing an efficient and confidential way for local governments to investigate and dispose of 

allegations of violations of the UCL. 

AMENDMENTS REQUESTED BY OPPOSITION:  

1. Early Petition to Quash Pre-Litigation Subpoena. 

The coalition in opposition points out that under current law, a defendant business is only able to 

use the motion to quash after the moving party (district attorney or Attorney General) moves to 

compel production. Opponents propose a special process for respondents to have the ability to 

petition the court to quash only pre-litigation subpoenas issued by a city attorney or county 

counsel before action is taken to compel compliance in order to stave off “potential negative 

financial and reputational consequences of a subpoena.”   

First, it may be unrealistic to think that issuance of a subpoena is likely to attract public attention 

or even awareness that could have reputational consequences, given that the vast majority of 
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subpoenas never come to the attention of the public. Second, the existing procedures described 

above – including the ability of a party to refuse to comply (See Government Code Section 

11187 (a)); to raise objections to the subpoena and have the court rule on the objections (See 

Government Code Section 11187 (d)); and have “an opportunity for adjudication of all claimed 

constitutional and legal rights before one is required to obey the command of a subpoena duces 

tecum issued for investigative purposes” (See Fielder, supra, 23 Cal. App. 3d. at p. 39)—address 

these concerns. Third, it is difficult to understand the public policy rationale for different 

processes to challenge the issuance of prelitigation subpoenas, depending on who issued the 

subpoena. Finally, under the scheme envisioned by the coalition in opposition, there would be no 

consequence for failure to respond to a subpoena until the court compelled the recipient to 

comply and no penalties for failure to comply. Since the subpoena itself is a court order, and 

responses thereto are subject to confidentiality, this scheme appears inconsistent with the 

fundamental nature of subpoena power. 

2. Restrict Pre-Litigation Subpoenas to Document Production. 

The coalition in opposition writes that while, “Businesses and organizations typically have 

document production processes in place to comply with the record functions of their business, [] 

it is not as common to have well-defined processes to provide for depositions.” The power to 

compel attendance of witnesses according to the coalition, take “untold hours of depositions.”   

Under existing law, the Attorney General and all 58 district attorneys have long had the authority 

to issue “subpoenas for the attendance of witnesses,” as well as the authority to issue subpoenas 

for documents. (Government Code Section 11181 (e).) It makes sense for a public official’s pre-

litigation investigatory authority to encompass both powers, given that it may be necessary in 

some instances to obtain testimony from a witness about unwritten policies or practices as part of 

the public official’s pre-litigation investigation.  

The Committee is not aware of any precedent in the law for one group of government attorneys 

having limited subpoena power—to compel the production of records, but not persons--to 

investigate illegal acts that they are authorized to enforce. If it is appropriate from a policy 

perspective for city attorneys and county counsels from the largest cities and counties in 

California to have pre-litigation subpoena power to investigate illegal acts, then it is arguably 

appropriate for them to have the full power they need to adequately investigate those illegal acts. 

Providing limited subpoena power could hamper investigations. Finally, there are no allegations 

that the 59 public officials who currently have this authority have abused it.   

3. Five-Year Sunset and Annual Use Tracking  

The coalition in opposition suggests that, “To ascertain how this expanded power is being used 

in practice, we believe adding a five-year sunset with an annual tracking of how this authority is 

being exercised over those five years would be helpful in determining whether the State wants to 

continue with this policy.” The coalition also provided Committee staff with a detailed list of 

data that would have to be reported (“Scope of pre-litigation subpoenas; Type of business 

targeted, and type of case pursued; Costs expended on behalf of the city and the defendants to 

serve and answer the subpoena; Whether or not the subpoena resulted in litigation, settlement, or 

no action).  

 

Regarding the proposed sunset provision, it is difficult to see what purpose would be served by a 

five-year sunset that could not be accomplished without it. The opposition seems concerned that 
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city attorneys and county counsels of the state’s largest cities and counties will abuse their 

investigative authority. If they do, and businesses have evidence of abuse, the Legislature could 

always revisit the issue in the future—even before five years have elapsed. Also, a sunset 

arguably could incentivize non-cooperation, rather than cooperation, with governmental 

investigations (i.e. respondents hoping to drag out compliance until the five years elapse). In 

addition, because some litigation takes many years to resolve, it may not be feasible to assess the 

data of the bill’s impact after just five years. Regarding the reporting requirements, this 

unprecedented and detailed level of reporting would certainly take significant time and resources 

on the part of the city attorneys and county counsels, and would naturally take time away from 

their investigative and litigation functions. This result may not be consistent with the public 

policy of facilitating, rather than interfering with, the work of these public attorneys.  

 

4. Coordination of Government Entities to Avoid Redundancy  

The coalition in opposition writes that the bill “would create a duplicative subpoena power” and 

therefore suggest a requirement for “city attorneys and district attorneys to coordinate on all 

issuances of pre-litigation subpoenas to avoid duplicative efforts and stop the potential drain on 

businesses having to produce unlimited amounts of documentation.”  

While it may make sense in theory for government attorneys to coordinate their investigations, it 

would be impractical (and unauthorized, unethical, or unlawful) in practice. First, an 

investigative subpoena only authorizes the issuing entity to receive and review the records that 

are requested. That authority would have to be broadened either in statute or in the subpoena 

itself (to require records to be sent to multiple requesters, or authorize sharing between offices, 

notwithstanding attorney-client privilege, attorney work product doctrine, and/or deliberative 

process privilege) to allow sharing and cooperation. Doing so would arguably jeopardize the 

privacy of parties who are subject to subpoenas because more entities would be authorized to see 

their records. Second, as a practical matter, this would interfere with the work of all public 

attorneys, including local district attorneys who already have investigative powers. On the other 

hand, if a business had compiled records in response to one subpoena, it would not seem to be 

burdensome to respond to another subpoena for the same records (otherwise, if a second 

subpoena did not request the exact same records, it would not be “duplicative” of the first). Also, 

businesses are required under existing law to respond to subpoenas from multiple agencies – the 

AG, district attorneys from all 58 counties within California; state regulators; federal law 

enforcement and regulators; and law enforcement offices and regulators from states outside of 

California—and those offices are not required to coordinate with one another. In that context, the 

expansion of investigative subpoena power envisioned by this bill would seem to impose a 

relatively minor additional burden on those who would receive the investigative subpoenas 

authorized by the bill. 

ARGUMENTS IN SUPPORT: Co-sponsor County of Santa Clara writes the following in 

support of the bill: 

This bill will bolster the ability of local governments to protect consumers and ensure fair 

competition among businesses by providing city attorneys and county counsels with the tools 

necessary to effectively investigate potential violations of the UCL. AB 2766 is a narrow 

amendment that will provide investigative authority only to those city attorneys and county 

counsels that the Legislature has already authorized to independently enforce the UCL. 
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San Francisco City Mayor London Breed and City Attorney David Chiu write in a joint letter of 

support that, “AB 2766 will bolster consumer protection enforcement efforts by providing our 

City Attorney with the same investigative tools as our District Attorney for UCL actions, 

allowing the City Attorney to subpoena records and other non-public information before filing a 

lawsuit.” Los Angeles County Board of Supervisors observe that the bill’s “UCL administrative 

subpoena authority strengthens consumer protection by, among other things, “Ensuring a robust 

consumer protection investigatory framework to protect businesses that play by the rules from 

unfair competition and protect consumers from fraudulent business practices.” 

Los Angeles City Attorney Mike Feuer writes: 

My office has utilized the UCL to protect consumers and remedy violations in a broad range 

of areas. To name just a few, we brought an action against Wells Fargo for opening fake 

accounts that had national implications for consumers; we brought successful actions against 

vaping companies marketing to youth; and we have brought several actions to protect 

workers’ rights. Pre-litigation subpoena power—already broadly granted to the Attorney 

General and every district attorney in the state—would enhance our ability to protect 

consumers and ensure fair competition. It is time to ensure consistency in the UCL for those 

empowered to enforce this important law. 

Finally, the City of San Diego observes the following about the bill and its safeguards against 

abuse:  

Important safeguards exist under current law to protect against overreach by a prosecutor and 

will apply to the authority granted in this measure. The recipient of the subpoena can refuse 

to comply and it’s up to the prosecutor to go to court to compel production. A neutral judge 

will then evaluate whether the documents requested are truly necessary and whether 

privileges and exceptions apply. Nothing in the bill changes any of those protections. AB 

2766 resolves this inequity by ensuring that the city attorneys and county counsels from 

seven large jurisdictions — San Diego City and County, Los Angeles City and County, Santa 

Clara County and San Jose, and San Francisco — have the same investigatory tools that are 

available to the Attorney General and each of California’s fifty-eight district attorneys. 

ARGUMENTS IN OPPOSITION:  Opponents, in a group letter, writes that it opposes the bill 

“which seeks to extend the authority to issue pre-litigation administrative subpoenas to four city 

attorneys, potentially infringing on the judicial due process rights of businesses, organizations 

and individuals in California.” 

Pre-litigation administrative subpoena power was unambiguously provided by the California 

Legislature to authorize district attorneys to investigate violations of the UCL when they 

reasonably believe there has been a violation. This appropriately confines this sweeping 

power to the chief law enforcement officers in the State. AB 2766 proposes an unnecessary 

and harmful expansion of this power.  

The authority being granted under AB 2766 can be used against anyone at any time from the 

largest of corporations to the most struggling of nonprofits and small businesses as this 

power applies broadly to any “person,” defined as “all natural persons, corporations, firms, 

partnerships, joint stock companies, associations and other organizations of persons.” This 

will make businesses vulnerable to baseless fishing expeditions and political maneuvers, as 
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standard necessary to issue a pre-litigation subpoena is disturbingly low, lacking guardrails to 

ensure the authority is not misused. 

Past similar legislation: AB 814 (Bloom, 2017) would have extended the powers granted to the 

Attorney General--to make investigations, including to issue pre-litigation subpoenas, in order to 

prosecute actions to enforce laws related to prohibited restraints on competition and unfair trade 

practices--to city attorneys of cities with a population exceeding 750,000 and a city attorney of a 

city and county. Status: Passed this Committee and the full Assembly, but died on the Senate 

Floor.  

REGISTERED SUPPORT / OPPOSITION: 

Support 

Bet Tzedek Legal Services 

City of San Diego 

County of Santa Clara 

David Chiu, San Francisco City Attorney 

Los Angeles County Board of Supervisors  

Mayor of City & County of San Francisco London Breed 

Public Rights Project 

Opposition 

American Property Casualty Insurance Association   

California and Nevada Credit Union League  

California Bankers Association   

California Chamber of Commerce  

California Mortgage Bankers Association  

California Retailers Association   

Civil Justice Association of California 

National Federation of Independent Businesses   

TechNet 
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