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CONCURRENCE IN SENATE AMENDMENTS 

AB 2766 (Maienschein) 

As Amended  June 21, 2022 

Majority vote 

SUMMARY 

Gives city attorneys and county counsels of the largest cities and counties in California, which 

already have the power to prosecute unfair competition law cases, the investigative tools they 

need to investigate those cases, including the power to issue pre-litigation subpoenas. 

Major Provisions 

1) Grants all of the powers that are granted to the Attorney General (AG) as the head of a state 

department to make investigations and prosecute actions regarding unfair competition laws 

(commencing with Business and Professions Code Section 17200) to the city attorney of any 

city having a population in excess of 750,000, to the county counsel of any county within 

which a city has a population in excess of 750,000, or to a city attorney of a city and county, 

when the city attorney or county counsel reasonably believes that there may have been a 

violation of the unfair competition laws. 

2) Makes any action brought by a city attorney or county counsel pursuant to the bill, like an 

action brought by the AG or district attorney, subject to the provisions of the "California 

Right to Financial Privacy Act" set forth in existing law. 

3) Clarifies that court orders sought pursuant to the bill shall be sought in the superior court of 

the county in which the district attorney, city attorney, or county counsel, who is seeking the 

order and authorized to bring an action pursuant to the bill, holds office. 

Senate Amendments 
Require the recipient of a subpoena issued pursuant to the investigatory powers granted to a city 

attorney or to a county counsel who objects to the request, to serve their objection and to meet 

and confer with the issuer of the subpoena to attempt to address their objection; and authorize the 

recipient of the subpoena to petition the superior court for an order quashing or modifying the 

subpoena, if, after meeting and conferring, the issuer and recipient cannot reach agreement. 

COMMENTS 

This bill would give city attorneys and county counsels in the largest cities and counties in 

California, who now have the power to bring civil cases pursuant to the state's unfair competition 

law, the tools they need to investigate the cases, including the power to issue pre-litigation 

subpoenas. The bill would also create a new process for recipients of such subpoenas to object 

to, and seek to resolve, their objections. It would require the recipient of a subpoena issued 

pursuant to the investigatory powers granted to a city attorney or to a county counsel who objects 

to the request, to serve their objection and to meet and confer with the issuer of the subpoena to 

attempt to address their objection; and would authorize the recipient of the subpoena to petition 

the superior court for an order quashing or modifying the subpoena, if, after meeting and 

conferring, the issuer and recipient cannot reach and agreement. Given their size, resources, and 

history of pursuing unfair competition cases on behalf of consumers, this measure seems 

straightforward and prudent.  
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City attorneys and county counsels, like the Attorney General and district attorneys, have an 

ethical duty to seek justice, rather than abuse the power of government to harass. The expansive 

subpoena power applicable in the context of enforcing the state's Unfair Competition Law 

(UCL), allowing prosecutors to compel production of business records, arguably could be subject 

to abuse. According to the opposition: The investigative subpoena power, according to 

defendants, "will make businesses vulnerable to baseless fishing expeditions and political 

maneuvers, as standard necessary to issue a pre-litigation subpoena is disturbingly low, lacking 

guardrails to ensure the authority is not misused." 

However, rules of ethics provide an important check on this expansive power. Rule 3.8 of the 

American Bar Association's Model Rules of Professional Conduct only applies to criminal 

prosecutions. However, all public prosecutors – the AG, district attorneys, city attorneys, and 

county counsels – are subject to heightened ethical obligations when they bring UCL actions. As 

the California Supreme Court has recognized, even in civil actions, prosecutors are ethically 

bound "to seek justice and to develop a full and fair record," and are prohibited from using their 

"position or the economic power of the government to harass parties or to bring about unjust 

settlements or results." (Los Angeles v. Decker (1977) 18 Cal. 3d 860, 871.) Under established 

rules of ethics, city attorneys in civil cases "are pledged to the accomplishment of one objective 

only, that of impartial justice." (Ibid; See also County of Santa Clara v. Superior Court (2010) 50 

Cal. 4th 35, 57.) 

The power to issue pre-litigation subpoenas is common among this state's civil government.  

Opponents allege that the Legislature has given pre-litigation administrative subpoena power 

"unambiguously" to only the "chief law enforcement officers of the State," and that the bill 

"proposes an unnecessary and harmful expansion of this power."  

Each state department in California has the power to subpoena records as part of investigations 

of matters relating to the business activities and subjects under the jurisdiction of the department 

or any violations of any law, rule, or order of the department, whether a violation is civil or 

criminal. (Government Code Sections 11180 and 11181.) Moreover, across California, city 

councils have the power to issue subpoenas requiring the attendance of witnesses or production 

of books or other records for evidence or testimony in "any action or proceeding" pending before 

them. (Government Code Section 37104.) The common theme among the entities that have this 

power is that they also have the corresponding power to regulate, discipline, or conduct 

adjudicatory hearings (as the city attorneys and county counsels of California's largest cities and 

counties also have). Likewise, all of these public attorneys – the AG, district attorneys, city 

attorneys, and county counsels alike – have an extremely broad subject matter jurisdiction that 

encompasses criminal and civil matters.  

There is no evidence (or even an allegation) that district attorneys who have long held pre-

litigation investigative authority – which requires a showing that the public attorney "reasonably 

believes" there has been a violation of the UCL – have abused that authority for political 

purposes. The small number of city attorneys and county counsels to whom the Legislature has 

already granted the authority to enforce the UCL and would have authority to investigate such 

laws under this bill, should reasonably be likewise expected to exercise their investigative 

authority in accordance with their ethical duties. 

Given that the city attorneys and county counsels of the largest cities and counties affected by 

this bill already have the power to prosecute unfair competition cases and have the size, 
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resources, and history of pursuing unfair competition cases on behalf of consumers, it appears 

reasonable for them to also have the investigative tools they need to file charges, rather than 

being hampered by the lack of authority to use those tools on behalf of consumers. The pre-

litigation investigative authority provided by this bill will also help law-abiding businesses by 

providing an efficient and confidential way for local governments to investigate and dispose of 

allegations of violations of the UCL. 

According to the Author 
AB 2766 will close the existing gap in the law by providing those city attorneys and county 

counsels who already have full authority to independently bring UCL actions with the same 

investigative tools as their counterparts, subject to the limitations that already apply under 

existing law. Specifically, AB 2766 amends Business [and] Professions Code Section 

16759(d) which currently provides district attorneys with pre-litigation investigatory 

authority for potential UCL actions – to expressly provide city attorneys and county counsels 

in large jurisdictions with the same pre-litigation investigative authority for UCL actions. AB 

2766 will bolster the ability of local governments to protect consumers and ensure fair 

competition among businesses by providing city attorneys and county counsels with the tools 

necessary to effectively investigate potential violations of the UCL. 

Arguments in Support 
Co-sponsor County of Santa Clara writes the following in support of this bill: 

This bill will bolster the ability of local governments to protect consumers and ensure fair 

competition among businesses by providing city attorneys and county counsels with the tools 

necessary to effectively investigate potential violations of the UCL. AB 2766 is a narrow 

amendment that will provide investigative authority only to those city attorneys and county 

counsels that the Legislature has already authorized to independently enforce the UCL. 

San Francisco City Mayor London Breed and City Attorney David Chiu write in a joint letter of 

support that, "AB 2766 will bolster consumer protection enforcement efforts by providing our 

City Attorney with the same investigative tools as our District Attorney for UCL actions, 

allowing the City Attorney to subpoena records and other non-public information before filing a 

lawsuit." Los Angeles County Board of Supervisors observe that the bill's "UCL administrative 

subpoena authority strengthens consumer protection by, among other things, "Ensuring a robust 

consumer protection investigatory framework to protect businesses that play by the rules from 

unfair competition and protect consumers from fraudulent business practices." 

Los Angeles City Attorney Mike Feuer writes: 

My office has utilized the UCL to protect consumers and remedy violations in a broad range 

of areas. To name just a few, we brought an action against Wells Fargo for opening fake 

accounts that had national implications for consumers; we brought successful actions against 

vaping companies marketing to youth; and we have brought several actions to protect 

workers' rights. Pre-litigation subpoena power – already broadly granted to the Attorney 

General and every district attorney in the state – would enhance our ability to protect 

consumers and ensure fair competition. It is time to ensure consistency in the UCL for those 

empowered to enforce this important law. 

Finally, the City of San Diego observes the following about the bill and its safeguards against 

abuse:  
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Important safeguards exist under current law to protect against overreach by a prosecutor and 

will apply to the authority granted in this measure. The recipient of the subpoena can refuse 

to comply and it's up to the prosecutor to go to court to compel production. A neutral judge 

will then evaluate whether the documents requested are truly necessary and whether 

privileges and exceptions apply. Nothing in the bill changes any of those protections. AB 

2766 resolves this inequity by ensuring that the city attorneys and county counsels from 

seven large jurisdictions – San Diego City and County, Los Angeles City and County, Santa 

Clara County and San Jose, and San Francisco – have the same investigatory tools that are 

available to the Attorney General and each of California's fifty-eight district attorneys. 

Arguments in Opposition 
Opponents, in a group letter, writes that it opposes this bill "which seeks to extend the authority 

to issue pre-litigation administrative subpoenas to four city attorneys, potentially infringing on 

the judicial due process rights of businesses, organizations and individuals in California." 

Pre-litigation administrative subpoena power was unambiguously provided by the California 

Legislature to authorize district attorneys to investigate violations of the UCL when they 

reasonably believe there has been a violation. This appropriately confines this sweeping 

power to the chief law enforcement officers in the State. AB 2766 proposes an unnecessary 

and harmful expansion of this power.  

The authority being granted under AB 2766 can be used against anyone at any time from the 

largest of corporations to the most struggling of nonprofits and small businesses as this 

power applies broadly to any "person," defined as "all natural persons, corporations, firms, 

partnerships, joint stock companies, associations and other organizations of persons." This 

will make businesses vulnerable to baseless fishing expeditions and political maneuvers, as 

standard necessary to issue a pre-litigation subpoena is disturbingly low, lacking guardrails to 

ensure the authority is not misused. 

FISCAL COMMENTS 

None 

VOTES: 

ASM JUDICIARY:  8-1-2 
YES:  Stone, Cunningham, Kalra, Maienschein, Reyes, Robert Rivas, Lee, Wicks 

NO:  Kiley 

ABS, ABST OR NV:  Patterson, Holden 

 

ASSEMBLY FLOOR:  47-19-12 
YES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Bloom, Boerner Horvath, Bryan, 

Calderon, Carrillo, Cervantes, Cooley, Cunningham, Mike Fong, Friedman, Gabriel, Cristina 

Garcia, Eduardo Garcia, Gipson, Haney, Holden, Irwin, Jones-Sawyer, Kalra, Lee, Levine, Low, 

Maienschein, Mayes, McCarty, Medina, Mullin, Muratsuchi, Nazarian, Quirk, Ramos, Reyes, 

Luz Rivas, Robert Rivas, Santiago, Stone, Ting, Villapudua, Ward, Akilah Weber, Wicks, 

Wood, Rendon 

NO:  Bigelow, Chen, Choi, Megan Dahle, Davies, Fong, Gallagher, Kiley, Lackey, Mathis, 

Nguyen, Patterson, Quirk-Silva, Salas, Seyarto, Smith, Valladares, Voepel, Waldron 
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ABS, ABST OR NV:  Berman, Mia Bonta, Cooper, Daly, Flora, Gray, Grayson, O'Donnell, 

Petrie-Norris, Rodriguez, Blanca Rubio, Wilson 

 

SENATE FLOOR:  29-9-2 
YES:  Allen, Archuleta, Atkins, Becker, Bradford, Caballero, Cortese, Dodd, Durazo, Eggman, 

Glazer, Gonzalez, Hertzberg, Hueso, Laird, Leyva, Limón, McGuire, Min, Newman, Pan, 

Portantino, Roth, Rubio, Skinner, Stern, Umberg, Wieckowski, Wiener 

NO:  Bates, Borgeas, Dahle, Grove, Jones, Melendez, Nielsen, Ochoa Bogh, Wilk 

ABS, ABST OR NV:  Hurtado, Kamlager 

 

UPDATED 

VERSION: June 21, 2022 

CONSULTANT:  Alison Merrilees / JUD. / (916) 319-2334 FN: 0002238  FN:   




