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Date of Hearing:  March 22, 2022 

ASSEMBLY COMMITTEE ON ENVIRONMENTAL SAFETY AND TOXIC MATERIALS 

Bill Quirk, Chair 

AB 2108 (Robert Rivas) – As Amended March 15, 2022 

SUBJECT:  Water policy: environmental justice: disadvantaged and tribal community 

representation 

SUMMARY:  Requires the California State Water Resources Control Board (State Water 

Board) and the Regional Water Quality Control Boards (Regional Boards) to ensure that at least 

one member of the State Water Board and each of the Regional Water Boards has specialized 

experience to represent environmental justice or tribal communities.  Additionally, requires the 

State Water Board to include an analysis of environmental justice impacts or racial equity 

concerns when issuing statewide, regional or otherwise significant waste discharge requirements.  

Specifically, this bill:   

1) Requires one of the five members of the State Water Board, appointed by the Governor, to, 

in addition to having the qualifications prescribed in statute, be qualified in the field of water 

supply and water quality relating to disadvantaged or tribal communities. 

2) Requires the State Water Board and Regional Water Boards to engage in equitable, culturally 

relevant community outreach to meaningfully involve potentially impacted communities for 

major projects and appropriate minor projects in underrepresented or identified vulnerable or 

disadvantaged communities; provide evidence of how community concerns were addressed; 

identify potential disproportionate impacts in collaboration with the potentially impacted 

community; and, take measures through environmental review and permitting processes, 

within the scope of its authority, to require mitigation for disproportionate adverse project 

impacts on the identified vulnerable or disadvantaged communities in which the project is 

proposed. 

3) Requires the State Water Board and Regional Water Boards to include an analysis of 

environmental justice impacts or racial equity concerns when issuing statewide, regional or 

otherwise significant waste discharge requirements or waivers, or national pollutant 

discharge elimination system (NPDES) permits. 

4) Requires the State Water Board, to the extent appropriated funds are available, to fund two 

separate environmental justice and tribal community coordinator positions. 

5) Requires the State Water Board to use available tools, such as the California Communities 

Environmental Health Screening (CalEnviroScreen), to identify and prioritize enforcement in 

disadvantaged communities, low-income areas disproportionately affected by environmental 

pollution, or other environmental justice considerations. 

6) Requires the State Water Board to establish an Environmental Justice and Tribal Community 

Hardship Stipend program to promote community capacity and engagement. 

7) Requires each Regional Water Board to have at least one of its board members with 

specialized experience representing disadvantaged or tribal communities.   
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EXISTING LAW:   

1) Establishes the federal Clean Water Act (CWA) to regulate discharges of pollutants into the 

waters of the United States and regulate quality standards for surface waters.  (33 United 

States Code (USC) §1251 et seq.) 

 

2) Establishes the National Pollutant Discharge Elimination System (NPDES) permit program 

requiring the State Water Board and the nine California regional water quality control boards 

to prescribe waste discharge requirements which, among other things, regulate the discharge 

of pollutants in stormwater, including municipal stormwater systems.  (33 USC § 1342) 

 

3) Creates, within the California Environmental Protection Agency (CalEPA), the State Water 

Board consisting of five members appointed by the Governor and subject to confirmation by 

the State Senate.  One of the members appointed shall be an attorney admitted to practice law 

in this state who is qualified in the fields of water supply and water rights, one shall be a 

registered civil engineer under the laws of this state who is qualified in the fields of water 

supply and water rights, one shall be a registered professional engineer under the laws of this 

state who is experienced in sanitary engineering and who is qualified in the field of water 

quality, and one shall be qualified in the field of water quality.  One of the above-appointed 

persons, in addition to having the specified qualifications, shall be qualified in the field of 

water supply and water quality relating to irrigated agriculture.  One member shall not be 

required to have specialized experience.  (Water Code (WC) § 175) 

 

4) Pursuant to the Porter-Cologne Water Quality Control Act, prohibits the discharge of 

pollutants to surface waters unless the discharger obtains a permit from the State Water 

Board.  (WC § 13000, et seq.)  

 

5) Creates a Regional Water Board and each Regional Water Board shall consist of seven 

members appointed by the Governor, and subject to confirmation by the State Senate.  Each 

member shall be appointed on the basis of his or her demonstrated interest or proven ability 

in the field of water quality, including water pollution control, water resource management, 

water use, or water protection.  (WC § 13201) 

 

6) Delegates to California’s Regional Water Boards the ability to adopt water quality standards 

within their region of jurisdiction.  (WC § 13240)  

 

7) Requires a Regional Board to prescribe requirements for any proposed discharge, existing 

discharge, or material change in an existing discharge, except discharges into a community 

sewer system, with relation to the conditions existing in the disposal area upon or receiving 

waters into which the discharge is made or proposed.  Specifies that requirements that 

implement any relevant water quality control plans have been adopted, and take into 

consideration, the beneficial uses to be protected, water quality objectives, other waste 

discharges and the need to prevent nuisance.  (WC § 13269 et seq.) 

 

FISCAL EFFECT:  Unknown. 

COMMENTS:   
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Need for the bill:  According to the author,  

"Environmental justice requires that all communities are actually represented by their 

government, that decision makers genuinely engage with and consider community interests, 

and enforcement is equal for all.  When communities are deprived of these opportunities, 

they are unable to advocate for themselves or guard against harmful environmental 

consequences.  As a result, low-income communities of color that have historically been 

disregarded and excluded from political power bear disproportionately larger environmental 

burdens.  For these reasons, it should come as no surprise that environmental justice and 

tribal communities are disproportionately impacted by water quality pollution. 

Through AB 2108, environmental justice will have a permanent home at the State and 

Regional Water Boards.  This bill will require that at least one member of each Water Board 

carry environmental justice or tribal expertise, will reduce barriers to community 

engagement, and will mandate transparent environmental justice considerations at key steps 

in permitting and planning processes.  These changes will ensure that the interests of 

environmental justice and tribal communities are represented and considered at the State 

Water Boards.  For too long, underserved Californians have disproportionately suffered from 

polluted waters.  This bill will help put California on the path to achieve clean water for all."   

 

Federal Clean Water Act (CWA):  The Federal Water Pollution Control Act of 1948 was the first 

major U.S. law to address water pollution.  The law was amended in 1972 and became 

commonly known as the Clean Water Act (CWA).  The federal CWA establishes the basic 

structure for regulating discharges of pollutants into the waters of the United States and 

regulating quality standards for surface waters.  Under the CWA, the United States 

Environmental Protection Agency (US EPA) has implemented pollution control programs, 

including setting wastewater standards for industrial facilities, as well as setting water quality 

standards for all contaminants in surface waters.  The CWA made it unlawful to discharge any 

pollutant from a point source into navigable waters without a permit.  Industrial, municipal, and 

other facilities must obtain a permit under the National Pollutant Discharge Elimination System 

in order to discharge into surface water.   

 

National Pollution Discharge Elimination System (NPDES):  As authorized by the CWA, the 

NPDES Permit Program controls water pollution by regulating point sources that discharge 

pollutants into waters of the United States.  Point sources are discrete conveyances such as pipes 

or man-made ditches.  Examples of pollutants include, but are not limited to, rock, sand, dirt, and 

agricultural, industrial, and municipal waste discharged into waters of the United States.  The 

NPDES Program is a federal program which has been delegated to the State of California for 

implementation through the State Water Board and the Regional Water Boards.   

State Water Board:  Created by the State Legislature in 1967, the five-member Board allocates 

water rights, adjudicates water right disputes, develops statewide water protection plans, 

establishes water quality standards, and guides the nine Regional Water Quality Control Boards 

located in the major watersheds of the state.  Each of the five full-time salaried board members 

fills a different specialized position (representing the public, engineering expertise, water quality 

expertise, and water supply expertise).  The members are appointed to four-year terms by the 

Governor and confirmed by the Senate. 
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Regional Water Boards:  There are nine regional water quality control boards statewide.  The 

nine Regional Boards are semi-autonomous and are comprised of seven part-time Board 

members appointed by the Governor and confirmed by the Senate. Regional boundaries are 

based on watersheds and water quality requirements are based on the unique differences in 

climate, topography, geology, and hydrology for each watershed.  Each Regional Board makes 

critical water quality decisions for its region, including setting standards, issuing waste discharge 

requirements, determining compliance with those requirements, and taking appropriate 

enforcement actions. 

 

CalEnviroScreen:  In order to address the cumulative effects of both pollution burden and these 

additional factors, and to identify which communities might be in need of particular policy, 

investment, or programmatic interventions, the Office of Environmental Health Hazard 

Assessment (OEHHA) developed and now maintains and updates the CalEnviroScreen tool on 

behalf of CalEPA.  The tool applies a framework, developed by OEHHA in 2010, for assessing 

cumulative impacts.  According to OEHHA cumulative impacts refer to exposures and public 

health or environmental effects from all sources of pollution in a geographic area.  Cumulative 

impacts also take into account groups of people that are especially sensitive to the effects of 

pollution and socioeconomic factors.  The CalEnviroScreen tool's framework is based in large 

part on input from a statewide working group on environmental justice that pointed out the 

unmet need to assess cumulative burdens and vulnerabilities affecting California communities.   

 

Among the environmental indicators included in CalEnviroScreen is "impaired water bodies". 

Contamination of California streams, rivers, lakes, and coastal waters by pollutants can 

compromise the use of the water body for drinking, swimming, fishing, aquatic life protection, 

and other beneficial uses.  When this occurs, such water bodies are considered "impaired". 

Information on impairments to these water bodies can help determine the extent of 

environmental degradation within an area.  Some communities that rely on resources provided by 

nearby surface waters have populations of lower socioeconomic status and higher ethnic 

diversity than the general population.  For example, certain fishing communities along 

California’s northern coast have lower educational attainment and median income than 

California as a whole (Pomeroy et al., 2010).  In a study of 500 women in the Sacramento–San 

Joaquin Delta, it was found that Asian and African American women consumed the highest 

number of sport-caught fish (Silver et al., 2007).  Increased levels of certain surface water 

pollutants have been associated with lower per capita income, low housing values, and a higher 

percentage of minorities and people of color (Farzin and Grogan, 2013; Liévanos, 2018).  

State Water Board Racial Equity Resolution:  On November 16, 2021 the State Water Board 

adopted resolution number 2021-0050: Condemning racism, xenophobia, bigotry, and racial 

injustice and strengthening commitment to racial equity, diversity, inclusion, access, and anti-

racism.  As part of the resolution, the State Water Board noted that it is a member of the 

Government Alliance on Race and Equity (GARE) and adopted its definition of racial equity: 

racial equity occurs when race can no longer be used to predict life outcomes, and outcomes for 

all groups are improved.  Because race intersects with many, if not all, other marginalized 

identities, prioritizing and addressing racial inequities improves outcomes for other marginalized 

communities.  Additionally, the State Water Board stated, "Historically, decision-makers 

representing government agencies used race to establish structures and systems that continue to 

deliver disparate outcomes, including wealth, health, educational, and environmental inequities."  

Resolutions the State Water Board adopted include that the State Water Board:  



AB 2108 

 Page  5 

1) Commits to making racial equity, diversity, inclusion, and environmental justice central to 

our work as we implement our mission so that the access the State Water Board creates, and 

outcomes we influence, are not determined by a person’s race and the benefits are shared 

equitably by all people. 

2) Reaffirms the commitment to the protection of public health and beneficial uses of 

waterbodies in all communities, and particularly Black, Indigenous, and people of color 

communities disproportionately burdened by environmental pollution through: cleanup of 

contaminated soil, soil vapor, and groundwater; control of wastes discharged to land and 

surface water; restoration of impaired surface waters and degraded aquifers; and promotion 

of multi-benefit water quality projects to increase access to parks, open spaces, greenways, 

and other green infrastructure. 

 

Acknowledgement of impacts: AB 2108 provides a reminder that there are many communities in 

California, especially disadvantaged and tribal communities that bear a substantial pollution 

burden.  The information provided within CalEnviroScreen is helpful in identifying communities 

over burdened with pollution and, in this case, communities impacted by impaired water bodies.  

Given the recent actions regarding racial equity by the State Water Board, one could ask if some 

of the provisions of AB 2108 are necessary.  This is a fair question and it is important to keep in 

mind that the actions taken by the State Water Board on racial equity can be changed by a future 

board.  If the Legislature agrees with the goals of the bill, and wants to ensure that these policies 

of racial equity are carried forward, regardless of the Administration, then enacting these goals 

and policies into statute is an effective way to accomplish that.   

 

Further clarification:  The author may wish to continue working with stakeholders to clarify 

some of the terms in the bill.  For an example, the bill requires the State Water Board and 

Regional Water Boards to include an analysis of environmental justice impacts or racial equity 

concerns when issuing statewide, regional, or otherwise significant waste discharge requirements 

or waivers.  It is unclear what is meant by "otherwise significant".  Additionally, there may be 

other terms and phrases in the bill that could benefit from further clarification while working 

with stakeholders and the Administration. 

 

Arguments in Support:  According to a coalition including the California Coastkeeper Alliance, 

Clean Water Action and Leadership Council for Justice & Accountability,  

 

"The undersigned organizations express their strong support for AB 2108 to ensure that 

environmental justice and tribal communities are properly represented in water policy issues 

throughout the state by reclassifying one seat on the State and Regional Water Boards to 

include a member with experience in these communities.  California’s low-income 

communities of color are plagued by ongoing pollution to their waters, making local rivers 

and lakes unsafe to swim, fish unsafe to eat, and drinking water more expensive to treat.  

Nearly one million Californians lack access to clean water for domestic use, with millions 

more affected by poor water quality, limited availability, and affordability. Water systems 

serving predominantly Latino and low-income communities have disproportionately high 

occurrences of arsenic and nitrate contamination.  AB 2108 will continue to improve 

environmental justice at California’s water boards through three approaches:  (1) requiring 

that one member of the State Water Board and each regional board has environmental justice 

or tribal expertise, (2) ensuring that waterboards proactively reduce barriers to meaningful 

community engagement by increasing outreach and reprioritizing enforcement in low-income 
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areas, and (3) requiring transparency regarding environmental justice considerations at key 

steps in the planning and permitting processes." 

Arguments in Opposition:  According to the Valley Ag Water Coalition (VAWC),  

"Given the recent resolution by the State Water Board on racial equity, it is unclear why one 

State Water Board member should be required to be qualified in the field of water supply and 

water quality relating to environmental justice or tribal communities since the entire 5-

member State Water Board and Regional Water Boards and their respective staffs are already 

committed to the pursuit of environmental justice through all drinking water and water 

quality programs under their purview.  The VAWC respectfully requests an amendment of 

AB 2108 to delete the provision that should specify that a member of the State Water Board 

be qualified in the field of water supply and water quality relating to environmental justice or 

tribal communities.  The VAWC does not have any concerns with the remaining provisions 

of AB 2108." 

 

According to the California Chamber of Commerce,  

 

"We must oppose unless amended AB 2108 until the bill is amended to (1) remove the 

requirement for an independent analysis of environmental justice impacts associated with 

permitting decisions, especially with respect to determining consistency with local land use 

plan; (2) remove vagueness related to the planning processes described in Section 3 in order 

to understand the scope of the potential impacts; and (3) remove provisions that are 

ultimately duplicative of existing public participation requirements." 

 

Related Legislation: 

1) AB 2106 (R. Rivas).  Requires, on or before December 2024, the California State Water 

Board to, modernize its Stormwater Multiple Application and Report Tracking System 

(SMARTS) database.  Additionally, Requires the State Water Board to establish a statewide 

commercial, industrial, and institutional national pollutant discharge elimination system 

(NPDES) order.  This bill is pending action in the Assembly Environmental Safety and Toxic 

Materials Committee. 

2) AB 2113 (R. Rivas).  Creates four new accounts in the Waste Discharge Permit Fund and, 

subject to a future legislative act, transfers up to a total of 50 percent of the annual proceeds 

from the State Water Pollution Cleanup and Abatement Account to these four new accounts 

for specified purposes.  This bill is pending action in the Assembly Environmental Safety and 

Toxic Materials Committee. 

 

3) AB 377 (R. Rivas, 2021).  Would have requires, by January 1, 2025, the State Water Board 

and the Regional Water Boards to evaluate impaired state surface waters and report to the 

Legislature a plan to bring all water segments into attainment by January 1, 2050.  Would 

have required, by January 1, 2023, the State Water Board and Regional Water Boards to 

prioritize enforcement of water quality standard violations that are causing or contributing to 

an exceedance of a water quality standard in a surface water of the state.  This bill was not 

heard in the Assembly Appropriations Committee. 
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REGISTERED SUPPORT / OPPOSITION: 

Support 

7th Generation Advisors 

California Coastkeeper Alliance 

Clean Water Action 

Community Water Center 

Humboldt Baykeeper 

Inland Empire Waterkeeper 

Leadership Counsel for Justice and Accountability 

Los Angeles Waterkeeper 

Mono Lake Committee 

Monterey Baykeeper 

Ourwaterla Coalition 

Restore the Delta 

Russian Riverkeeper 

San Diego Coastkeeper 

San Francisco Baykeeper 

Santa Barbara Channelkeeper 

Save California Salmon 

Sierra Club California 

Social Eco Education (SEE-LA) 

Surfrider Foundation 

The Otter Project 

Water Climate Trust 

Winnemem Wintu Tribe 

Yuba River Waterkeeper 

Opposition 

California Chamber of Commerce 

Valley Ag Water Coalition 

Analysis Prepared by: Josh Tooker / E.S. & T.M. /  


