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Date of Hearing:  May 2, 2022 

 

ASSEMBLY COMMITTEE ON REVENUE AND TAXATION 

Jacqui Irwin, Chair 

 

AB 1920 (Fong) – As Amended March 24, 2022 

 

FOR TESTIMONY ONLY 

Majority vote.  Tax levy.  Fiscal committee. 

SUBJECT:  Income taxes:  credits:  COVID-19 supplemental paid sick leave 

SUMMARY:   Allows, for the 2022 taxable year to specified employers for the amount paid by 

the employer as COVID-19 supplemental paid sick leave benefits.  Specifically, this bill:  

1) Allows, for taxable years beginning on or after January 1, 2022, and before January 1, 2023, 

to a "qualified taxpayer" a credit under the Personal Income Tax (PIT) Law and Corporation 

Tax (CT) Law in an amount equal to the "qualified amount." 

2) Defines a "qualified taxpayer" as an employer that paid COVID-19 supplemental paid sick 

leave benefits, under Labor Code Section 248.6 or Section 248.7, to an employee or provider, 

as applicable, and that meets at least one of the following requirements: 

a) Employs less than 500 employees on average at any time during the taxable year; or, 

b) Is a nonprofit organization under Internal Revenue Code Section 501(c)(3). 

3) Specifies that a "qualified taxpayer" does not include a "public employer," which is defined 

as: 

a) The state and every state entity, including, but not limited to, the Legislature, the judicial 

branch, the University of California, and the California State University; and, 

b) A political subdivision of the state, or agency or instrumentality of the state or 

subdivision of the state, including, but not limited to, a city, county, city and county, 

charter city, charter county, school district, community college district, joint powers 

authority, joint powers agency, and any public agency, authority, board, commission, or 

district. 

4) Defines a "qualified amount" as an amount equal to the amount paid by the qualified 

taxpayer as COVID-19 supplemental paid sick leave benefits under Labor Code Sections 

248.6 and 248.7, not to exceed the compensation limitations per covered employee, as 

specified under Labor Code Section 248.6(b)(3), or per provider, as specified under Labor 

Code Section 248.7(b)(3), as applicable. 

5) Defines a "covered employee" as a covered employee as defined in Labor Code Section 

248.6. 
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6) Defines a "provider" as a provider as defined in Labor Code Section 248.7. 

7) Provides that, in case where a credit under this bill is allowed to a nonprofit organization, the 

credit shall be applied against the tax imposed upon the nonprofit organization's unrelated 

business income, regardless of whether the covered employee or provider for whom the 

qualified amount was paid performed work or activities related to the generation of the 

unrelated business income or for the unrelated business. 

8) Provides that a deduction is not allowed under existing law for amounts taken into account in 

the calculation of the credit allowed by this bill. 

9) Allows the excess credit to be carried over to reduce the taxpayer's tax liability in the 

following taxable year and succeeding four years, if necessary, until the credit is exhausted. 

10) Repeals the provisions of this bill on December 1, 2023. 

11) Finds and declares the following for the purposes of complying with Revenue and Taxation 

Code (R&TC) Section 41 with respect to this bill: 

a) The specific goal, purpose, and objective that the credits will achieve is to provide 

assistance to small and midsize businesses and to nonprofit organizations operating in the 

state that have been harmed economically by the COVID-19 pandemic and to assist in 

offsetting COVID-19 supplemental paid sick leave benefits; 

b) Detailed performance indicators for the Legislature to use in determining whether the 

credits meet the goal, purpose, and objective described above is the extent to which the 

businesses and nonprofit organizations that made COVID-19 supplemental paid sick 

leave payments to employees and subsequently used the credits, reflect the industries, 

regions, and businesses by type of ownership that were most substantially harmed by the 

COVID-19 pandemic; 

c) The Legislative Analyst's Office (LAO) shall collaborate with the Franchise Tax Board 

(FTB) and review other publicly available data to analyze the credits claimed by 

industries, regions, and businesses harmed by the COVID-19 pandemic, and shall report 

its findings, on or before January 1, 2024, and in compliance with existing law, to the 

Legislature; 

 

d) FTB shall provide any available data requested by the LAO that LAO deems is necessary 

for its analysis; and, 

e) The disclosure provisions of this bill shall be treated as an exception to a provision in the 

R&TC pertaining to disclosure of information. 

12) Takes effect immediately as a tax levy. 

EXISTING FEDERAL LAW provides, under the American Rescue Plan Act of 2021 (ARPA), 

eligible employers with a refundable tax credit against employment taxes to reimburse them for 

the cost of providing sick leave to employees unable to work or telework due to a COVID-19 

quarantine order, advice to self-quarantine, for experiencing COVID-19 symptoms and seeking a 

medical diagnosis, awaiting results of a test or diagnosis of COVID-19 when exposed or when 
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the employer requests the test or diagnosis, obtaining COVID-19 immunization, or recovering 

from injury or illness from a COVID-19 immunization.  Eligible employers are those with fewer 

than 500 employees and certain governmental employers.  Employers are allowed a sick leave 

credit of up to 80 hours, at a maximum of $511 per day, but no more than $5,110 per employee 

in total, plus related health care costs.  The credit was allowed for wages paid on April 1, 2021, 

through September 30, 2021. 

EXISTING STATE LAW: 

1) Conforms to federal law on the deduction of common business expenses.  Federal law allows 

a business expense deduction if the expense is both ordinary and necessary.  An ordinary 

expense is defined as an expense that is "common and accepted" in a taxpayer's trade or 

business.  A necessary expense is defined as an expense that is "helpful and appropriate" for 

the taxpayer's trade or business.  An expense does not have to be indispensable to be 

considered necessary.  Taxpayers may also generate expenses for a home office and salaries.  

(See FTB Pub. 984; IRS Pub. 587; IRS Pub.  535.) 

 

2) Allows various tax credits under the PIT Law and the CT Law generally designed to 

encourage socially beneficial behavior or provide relief to taxpayers who incur specified 

expenses.  Tax credits provided under the PIT Law and the CT Law have included credits for 

other taxes paid, investment credits, research credits, job creation or hiring credits, 

environmental credits, economic development credits, historic property credits, land 

conservation credits, and housing credits.  

 

3) Provides, with some exceptions, that an employee who, on or after July 1, 2015, works in 

California for 30 or more days within a year from the beginning of employment, is entitled to 

paid sick leave.  Employees, including part-time and temporary employees, will earn at least 

one hour of paid leave for every 30 hours worked.  Accrual begins on the first day of 

employment or July 1, 2015, whichever is later.  (Labor Code Section 245, et seq.) 

 

4) Establishes the "2022 COVID-19 Supplemental Paid Sick Leave", which covers employees 

up to 80 hours of COVID-19 related paid leave, with up to 40 of those hours for isolation & 

quarantine, receiving vaccines, and caring for a child whose school or place of care is closed.  

Up to an additional 40 of those hours are available when an employee, or family member for 

whom the employee provides care, tests positive for COVID-19.  The 2022 COVID-19 

Supplemental Paid Sick Leave is applicable from January 1, 2022, through September 30, 

2022, but the requirement for an employer to provide 2022 COVID-19 Supplemental Paid 

Sick Leave does not start until February 19, 2022.  (Labor Code Sections 248.6, 248.7.) 

FISCAL EFFECT:  Pending 

COMMENTS: 

1) The author has provided the following statement in support of this bill: 

AB 1920 provides small businesses and nonprofits with needed tax relief to offset the 

costs of the supplemental paid sick leave unfunded mandate.  These are the same resilient 

businesses that have faced constant uncertainty while managing to retain their employees.  

Without this tax relief, those jobs and businesses are put at risk. 
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2) This bill is supported by the California Chamber of Commerce, which notes, in part: 

Specifically, AB 1920 would create a tax credit akin to the now expired federal tax credit 

for an employer that pays COVID-19 SPSL benefits.  This credit would apply to 

employers with 500 or less employees or is a 501(c)(3) nonprofit.  Federal tax credits 

helped offset some of small businesses' costs for prior COVID-19 paid sick leave 

mandates – but those credits have expired.  Out of the 900 members that we polled, more 

than 500 of them had previously sought federal tax credits to help offset the cost of 

COVID-19 paid sick leave.  With the expiration of those credits, 40% of respondents are 

concerned about being able to afford additional COVID-19 paid sick leave.   

3) Committee Staff Comments: 

a) What does this bill do?  This bill would, for taxable years beginning on or after January 1, 

2022, and before January 1, 2023, allow a credit against the PIT and CT to qualified 

employers equal to the amount the employers paid to provide COVID-19 supplemental 

paid sick leave benefits to their employees, subject to a maximum amount per employee 

specified in the Labor Code.  

b) Who benefits from this bill?  According to the author, this bill benefits employers that are 

small businesses and nonprofit organizations.  In addition, the author states that this bill is 

needed to offset the employers' cost of complying with California's 2022 COVID-19 

Supplemental Paid Sick Leave law. 

Under this bill, "qualified taxpayers" are employers that paid COVID-19 supplemental 

paid sick leave benefits.  "Qualfied taxpayers" are also employers with less than 500 

employees on average during the taxable year or that are designated as nonprofit 

organizations under federal law.  This bill specifies that public entities, such as the 

University of California, are excluded from taking this credit. 

c) The Legislature did not intend to provide cost offsets for complying with its mandate:  

Generally, policymakers have three options to change taxpayers' behaviors:  the first 

option is to mandate and penalize, which tends to be unpopular and difficult to enforce; 

the second option is to reward and subsidize, which is popular but cost-prohibitive; and 

the last option, often unknown and underutilized, is nudging, which is a small behavior 

intervention designed to produce significant responses at lower costs.  (Thomas, Taxing 

Nudges (2021) 107 Va. L. Rev. 571.)  Professors Richard Thaler and Cass Sunstein 

coined "nudging" to describe an intervention that "alters people's behavior in a 

predictable way without forbidding any options or significantly changing their economic 

incentives."  Instead of providing a tax benefit, the Legislature has decided to use its 

powers to mandate employers to provide sick leave benefits to employees affected by 

COVID-19. 

As the author noted, the Legislature created the 2022 COVID-19 Supplemental Paid Sick 

Leave mandate without making any appropriations to help employers offset the cost of 

complying.  (SB 114 (Committee on Budget and Fiscal Review), Chapter 4, Statutes of 

2022.)  While the Legislature appropriated $100,000 from the General Fund to the Labor 

Commissioner to implement the provisions related to the COVID-19 supplemental paid 

sick leave, the Legislature appears to not have contemplated appropriating any 

reimbursement or funds to offset the costs for employers.  (Ibid.)  Furthermore, the 
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legislative analyses of SB 114 do not note any opposition, including those from 

employers and nonprofit organizations, indicating any requests for cost offsets to comply 

with the 2022 COVID-19 Supplemental Paid Sick Leave mandate. 

d) Nonconformity with federal law:  The federal government provided a refundable 

employment tax credit under ARPA to eligible employers against employment taxes to 

help offset the cost of providing sick leave to employees unable to work or telework due 

to reasons related to COVID-19 for a specified period in the 2021 year.  The federal 

government does not offer a tax credit to offset an employer's cost for complying with 

COVID-19 sick leave requirements for the 2022 taxable year.1  Therefore, there is no 

corresponding federal version of the tax credit in this bill. 

e) Double tax benefits and credit carryover:  Committee staff notes that this bill has 

provisions to limit potential double tax benefits and to limit excess credits from being 

carried over indefinitely. 

f) Retroactivity:  Generally, the Legislature creates tax credits to change taxpayer behavior 

with incentives.  This bill does not incentivize any behavior change because taxpayers are 

already mandated to provide sick leave benefits for COVID-19 related reasons under 

existing law.  Also, this bill does not incentivize any changes because it is mainly 

retroactive, as it is applicable for the 2022 taxable year.  

g) Amendments:  The author's office informed Committee staff that the author is considering 

amendments to this bill to provide a refundable employment tax credit for nonprofit 

organizations.  Committee staff notes that the proposed amendments would likely 

increase the revenue loss for this bill. 

h) Agency implementation concerns:  Committee staff did not receive an analysis from the 

FTB. 

i) Committee's tax expenditure policy:  This bill complies with R&TC Section 41 because it 

outlines specific goals, purposes, and objectives that the tax expenditure will achieve, 

along with detailed performance indicators for the Legislature to use when measuring 

whether the tax expenditure meets those stated goals, purposes, and objectives.   

In addition to the R&TC Section 41 requirements, this Committee's policy also requires 

that all tax expenditure proposals have an appropriate sunset provision to be eligible for a 

vote.  Sunsets are required because eliminating a tax expenditure generally requires a 

two-thirds vote.  The appropriate sunset provision for tax expenditure bills is five years.  

This bill meets the sunset requirement by being applicable for one taxable year. 

j) Current legislation:  AB 1890 (Choi) would provide a "qualified taxpayer," for two 

years, a credit under the PIT Law and CT Law equal to amounts paid in COVID-19 

supplemental paid sick leave benefits.  AB 1890 (Choi) was heard by this Committee on 

April 4, 2022.  

                                                 

1 Internal Revenue Service.  (2022, April).  Paid sick and family leave credit – 2020 vs 2021 

comparison chart.  https://www.irs.gov/newsroom/paid-sick-and-family-leave-credit-2020-vs-

2021-comparison-chart  

https://www.irs.gov/newsroom/paid-sick-and-family-leave-credit-2020-vs-2021-comparison-chart
https://www.irs.gov/newsroom/paid-sick-and-family-leave-credit-2020-vs-2021-comparison-chart
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k) Previous legislation:  SB 114 (Committee on Budget and Fiscal Review), Chapter 4, 

Statutes of 2022, reestablishes the supplemental paid sick leave requirement for specified 

employers if a covered employee cannot work or telework for reasons related to the 

COVID-19 pandemic. 

 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California Apartment Association 

California Chamber of Commerce  

 

Opposition 

None on file 

Analysis Prepared by: Gi Jung Nam / REV. & TAX. / (916) 319-2098 


