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Date of Hearing: March 22, 2022  

ASSEMBLY COMMITTEE ON HEALTH 

Jim Wood, Chair 

AB 1809 (Aguiar-Curry) – As Introduced February 7, 2022 

SUBJECT: Nursing Facility Resident Informed Consent Protection Act of 2022. 

SUMMARY: Creates the Nursing Facility Resident Informed Consent Protection Act of 2022 

which establishes the rights of skilled nursing facility (SNF) and intermediate care facility (ICF) 

residents to receive all information material to the individual’s decision whether to accept or 

refuse a proposed treatment or procedure, and provides residents with the right to be free from 

psychotherapeutic drugs used as a chemical restraint, except in the case of an emergency, as 

specified. Specifically, this bill:  

1) Provides a SNF or ICF resident (resident) with the right to receive all information material to 

an individual’s decision to accept or refuse a proposed treatment or procedure. Requires the 

disclosure to include information regarding the administration of psychotherapeutic drugs. 

2) Provides a resident with the right to be free from psychotherapeutic drugs used for the 

purpose of resident discipline or convenience, or used as a chemical restraint, except in an 

emergency that threatens to cause immediate injury to the resident or others. Specifies that a 

chemical restraint administered during an emergency will only be a drug that is required to 

treat the emergency condition after being deemed the least intrusive treatment alternative for 

the resident and used only for a specified and limited period of time. 

3) Defines the following terms, for purposes of this bill: 

a) “Chemical restraint,” means a drug used to control behavior and used in a manner not 

required to treat the resident’s medical symptoms; 

b) “Attending physician,” means the physician chosen by the resident or the resident’s 

representative to be responsible for the medical treatment of the resident in the facility; 

c) “Informed consent” means the voluntary agreement of a resident or a resident’s 

representative to accept a treatment or procedure after receiving information described in 

6) below.  

d) “Off-label” means for a purpose or medical condition other than the purpose or medical 

condition for which the United States Food and Drug Administration (FDA) has 

specifically approved that drug; 

e) “Psychotherapeutic drug” means a drug to control behavior or to treat thought disorder 

processes; and,  

f) “Resident” means a person who is receiving care at a SNF or an ICF, as those facilities 

are defined in existing law. 

 

4) Requires the attending physician to personally examine the resident and obtain the informed 

written consent of the resident or the resident’s representative, prior to prescribing a 

psychotherapeutic drug. Requires the physician to communicate, and the written consent 

form to contain, in a language the resident understands, all information a reasonable person 

in the resident’s condition and circumstances would consider material to a decision to accept 

or refuse the drug. Requires the form to be signed by the resident or the resident’s 

representative, and to be signed by a health care professional who declares the resident or 

resident representative has been provided all material information.  
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5) Requires copies of the signed consent form to be given to the resident and their 

representative and specifies that a written informed consent form expires six months after it 

is signed by the resident or the resident’s representative. 

 

6) Requires the information material to a decision concerning the administration of a 

psychotherapeutic drug to include, but not be limited to, all of the following: 

a) The specific medical reason the drug is being prescribed and reasonable alternatives; 

b) Nonpharmacologic approaches that could address the resident’s needs; 

c) The nature, degree, duration, and probability of side effects and significant risks 

associated with the proposed drug. Specifies that information on risks of a proposed drug 

must also include, in writing, any current boxed warning labels and accompanying 

detailed information regarding contraindications, warnings, and precautions required by 

the FDA; 

d) Whether a proposed drug is being prescribed off-label; 

e) The proposed duration, dose, and frequency of administration, and information on how 

the prescriber has taken the resident’s age and health status into account for this purpose; 

f) Possible interactions with other drugs the resident is receiving; 

g) How the facility and prescriber will monitor and respond to any adverse side effects and 

inform the resident of side effects; and,  

h) That the resident has the right to accept or refuse the proposed drug, and, if the resident 

consents, the right to revoke the resident’s consent for any reason at any time. 

 

7) Requires facility staff to verify that the resident’s health record contains a signed, written 

consent form before administering psychotherapeutic drugs. Requires the facility staff to 

verify that the resident or the resident’s representative gave informed consent and make a 

notation in the resident’s records for a prescription written prior to the admission and 

encompassing the admission of the resident.  

 

8) Requires residents’ rights policies and procedures established pursuant to this bill and 

existing law concerning consent, informed consent, and refusal of treatments or procedures to 

specify how the facility will verify that the resident provided informed consent or refused 

treatment or a procedure pertaining to the administration of psychotherapeutic drugs. 

 

9) Prohibits this bill from being construed to require a facility to obtain informed consent each 

time a drug is administered unless material circumstances or risks change. 

 

10) Requires the State Department of Public Health (DPH) to inspect SNFs and ICFs for 

compliance with this bill during the periodic inspections required under existing law as 

described in 1) below and, as appropriate, during complaint investigations as described in 2) 

below. Specifies that this inspection requirement does not limit DPH’s authority in other 

circumstances to cite for violations of this bill or to inspect for compliance with this bill. 

11) Requires a violation of the informed consent rights provided for in this bill to be deemed to 

have caused the affected residents harm and to constitute a class “B,” “A,” or “AA” violation 

pursuant to the standards described in 3) of existing law, below.  

 

12) Makes the prescribing or administration of psychotherapeutic drugs without informed 

consent a battery, unless there is an emergency as described in 2) above.  
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13) Authorizes a current or former resident to bring a civil action against the licensee of a facility 

and health care professional who violates any rights of the resident as set forth in this bill. 

Requires the suit to be brought in a court of competent jurisdiction, and makes the licensee 

and health care professional liable for the acts of the licensee’s employees. Makes the 

licensee liable for up to one thousand dollars ($1,000) per violation per day, and for costs and 

attorney fees, and allows the licensee to be enjoined from permitting the violation to 

continue.  

 

14) Requires injunctive relief granted under 13) above to be deemed prohibitory, and to not be 

stayed pending appeal. Makes the statute of limitations three years, and grants the current or 

former resident the right to a trial by jury.  

 

15) Specifies that the right to bring a civil action survives the death of the resident, and that an 

agreement by a resident to waive the resident’s rights to sue pursuant to this bill is void and 

contrary to public policy. 

 

16) Prohibits anything in this bill from impairing or otherwise altering other non-conflicting 

statutory or regulatory requirements, including, but not limited to, related requirements for 

informed consent for the administration of psychotherapeutic drugs. 

 

17) Makes various findings and declarations. 

EXISTING LAW:  

1) Establishes DPH to, among other functions, license and regulate health facilities, including 

SNFs and ICFs (nursing facilities). Requires DPH to conduct periodic inspections of nursing 

facilities to ensure compliance with statutory and regulatory requirements, and authorizes 

DPH to assess penalties, including citations, which may result in monetary fines, against 

nursing facilities that have violated the law. 

 

2) Requires DPH, upon receipt of a written or oral complaint regarding a nursing facility, to 

assign an inspector to make a preliminary review of the complaint and to notify the 

complainant within two working days of the receipt of the complaint of the name of the 

inspector. Requires DPH, unless it determines that the complaint is willfully intended to 

harass a licensee or is without any reasonable basis, to make an onsite inspection or 

investigation within 10 working days of the receipt of the complaint. Requires DPH, in any 

case in which the complaint involves a threat of imminent danger of death or serious bodily 

harm, to make an onsite inspection or investigation within 24 hours of the receipt of the 

complaint. 

 

3) Establishes a civil penalty structure for Long Term Care (LTC) facilities (including nursing 

facilities) categorized into “AA,” “A,” and “B” violations: “A” violations are those that DPH 

determines that the violation presents either imminent danger of death or serious harm, or a 

substantial probability that death or serious harm to residents would result; “AA” violations 

(the most severe), are those that meet the criteria for a class “A” violation that DPH 

determines was a substantial factor in the death of a resident of an LTC facility; and “B” 

violations are those that DPH determines have a direct or immediate relationship to the 

health, safety, or security of LTC facility residents. 
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4) Defines a SNF as a health facility that provides skilled nursing care and supportive care to 

patients whose primary need is for availability of skilled nursing care on an extended basis. 

Defines an ICF as a health facility that provides inpatient care to ambulatory or non-

ambulatory patients who have recurring need for skilled nursing supervision and need 

supportive care, but who do not require the availability of continuous skilled nursing care. 

5) Requires an attending physician to obtain informed consent from a nursing facility resident, 

who has the capacity to make decisions concerning their own health care, when prescribing, 

ordering, or increasing an order for an antipsychotic medication. 

 

6) Specifies, through regulation, that it is the responsibility of the attending licensed healthcare 

practitioner acting within the scope of their licensure, to determine what information a 

reasonable person in the patient’s condition and circumstances would consider material to a 

decision to accept or refuse a proposed treatment or procedure, and that information that is 

commonly appreciated need not be disclosed.  

 

7) Requires the attending physician to, with the nursing home resident's consent, notify the 

resident's family member, as designated within the resident's medical record, within 48 hours 

of the prescription, order, or increase of an order of an antipsychotic medication, as specified. 

8) Requires, if the attending physician of a resident in a nursing facility prescribes or orders a 

medical intervention that requires that informed consent be obtained prior to administrations, 

but is unable to obtain informed consent because the physician determines that the resident 

lacks capacity to provide informed consent, the physician to document that determination and 

the basis for it, in the resident medical record, and requires the physician to inform the 

nursing facility. Requires the physician, when making the determination regarding capacity, 

to interview the resident, review the resident’s medical records, and consult with the staff of 

the nursing facility, and family members and friends if any have been identified. 

 

9) Requires the nursing facility, where a resident who has been determined to lack capacity has 

been prescribed a medical intervention that requires informed consent, to conduct an 

interdisciplinary team (IDT) review of the prescribed intervention prior to the administration 

of the medical intervention. Requires the IDT to oversee the care of the resident utilizing a 

team approach to assessment and care planning, and to include the attending physician, a 

registered nurse, other appropriate staff as determined by the resident’s needs, and where 

practicable, a patient representative. Requires the IDT review to include, among other things, 

a discussion of the desires of the resident, if known, the probable impact on the resident’s 

condition, and reasonable alternative medical interventions considered.  

 

10) Specifies that a patient representative can include a family member or friend of the resident 

who is unable to take full responsibility for the health care decisions of the resident, but who 

has agreed to serve on the IDT. 

 

11) Requires the IDT to periodically evaluate the use of the prescribed medical intervention at 

least quarterly or upon a significant change in the resident’s medical condition. 

 

12) Authorizes, in case of an emergency, the attending physician and the nursing facility to 

initiate a medical intervention that requires informed consent prior to the IDT review. 

Requires, if the emergency results in the application of physical or chemical restraints, the 
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IDT to meet within one week of the emergency for an evaluation of the medical intervention. 

 

13) Establishes, effective July 1, 2022, the LTC Patient Representative Program, the Office of 

the Patient Representative and local LTC patient representative programs in the California 

Department of Aging (CDA), which requires, if a notice or communication must be provided 

to a patient representative, the notice to also be provided to CDA, the Office of the Patient 

Representative, or the local LTC patient representative program. 

 

FISCAL EFFECT: Unknown. This bill has not yet been analyzed by a fiscal committee. 

COMMENTS:  

1) PURPOSE OF THIS BILL. According to the author, nursing facilities have increasingly 

turned to psychotherapeutic drugs to sedate and control residents, especially those who 

display confused or agitated behaviors caused by dementia. The author notes that while these 

drugs are sometimes appropriately prescribed to treat mental health conditions, many of the 

psychotherapeutic drugs being used in nursing facilities, particularly antipsychotic drugs 

designed to treat serious psychiatric disorders, are dangerous and used without medical 

justification. The author states that this bill addresses these concerns by codifying existing 

regulations that establish a nursing home resident’s right to informed consent concerning the 

use of psychoactive drugs, strengthening requirements for informed consent verification, and 

clarifying that DPH must inspect for compliance with informed consent requirements. The 

author concludes that this bill will not create any new costs as physicians are already required 

to obtain informed consent, nursing facilities are already required to verify consent, and DPH 

is already required and funded to inspect for compliance with these requirements. 

2) BACKGROUND. The population of the United States is growing older. According to 

Human Rights Watch, between 2005 and 2015, the country’s population aged 65 and over 

increased by 30%. Older people now account for one in seven Americans: almost 50 million 

people, over 26 million women and over 21 million men. By 2060, the number of older 

Americans (age 65 and older) is expected to double to almost 100 million, or one in four 

Americans. The population aged 85 and over is growing particularly rapidly and is expected 

to triple by 2050. The US population will include so many older people in the coming 

decades because of the baby boom generation is aging while fertility rates continue to decline 

and life expectancy rates have increased. 

 

As the older population increases, more people will experience age-related disabilities and 

dementia in particular. According to the Alzheimer’s Association 2021 annual report, over 6 

million Americans have Alzheimer’s disease or another form of dementia, involving the loss 

of cognitive abilities, memory, and language. By 2050, as many as 16 million Americans 

could have Alzheimer’s disease; currently, one person in the United States develops the 

condition almost every minute of every day. 

 

a) 2011 Office of Inspector General Report (OIG), “Medicare Atypical Antipsychotic 

Drug Claims for Elderly Nursing Home Residents.” In 2011, the OIG evaluated the 

extent to which elderly nursing home residents receive atypical antipsychotic drugs and 

the associated cost to Medicare. Senator Grassley had expressed concern about atypical 

antipsychotic drugs prescribed for elderly nursing home residents for off-label conditions 

(i.e., conditions other than schizophrenia and/or bipolar disorder) and/or for residents 
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with the condition specified in the Food and Drug Administration (FDA) boxed warning 

(i.e., dementia). The FDA has approved the use of eight atypical antipsychotic drugs for 

the treatment of schizophrenia and/or bipolar disorder. Side effects associated with these 

drugs include increased risk of death in elderly persons with dementia. Medicare requires 

that drugs be used for medically accepted indications supported by one or more of three 

compendia to be eligible for reimbursement. The Centers for Medicare and Medicaid 

(CMS) sets standards to ensure that nursing home residents’ drug therapy regimens are 

free from unnecessary drugs, such as drugs provided in excessive doses or for excessive 

durations. 

 

For the period January 1 through June 30, 2007, the OIG determined using medical 

record review that 51% of Medicare claims for atypical antipsychotic drugs were 

erroneous, amounting to $116 million in costs. OIG also found that 14% of the 2.1 

million elderly (i.e., age 65 and older) nursing home residents had at least 1one claim for 

these drugs. OIG determined using medical record review that 83% of Medicare claims 

for atypical antipsychotic drugs for elderly nursing home residents were associated with 

off-label conditions and that 88% were associated with the condition specified in the 

FDA boxed warning. 

 

b) Black box warnings. A “Black Box Warning” exists on the label of all antipsychotic 

drugs reading, “Elderly patients with dementia related psychosis treated with 

antipsychotic drugs are at an increased risk of death. Antipsychotics are not approved for 

the treatment of patients with dementia related psychosis.” However, antipsychotic drugs 

have been used for some time for “off label” use for patients with dementia. To use a 

drug “off label” means the prescription of a medication to treat a condition that has not 

been officially approved by the FDA for that purpose. Prescribing a drug for an “off 

label” reason is not illegal, and providers must use current research and standards to 

determine if such a use is beneficial. 

 

c) Psychotherapeutic/Antipsychotic drugs. Psychotherapeutic agents are drugs that are 

used to treat problems in thought processes of individuals with both perceptual and 

behavioral disorders. These agents do not provide cure for psychoses but they help both 

adult and pediatric patients perform activities of daily living. Antipsychotic drugs are 

dopamine-receptor blockers used to treat disorders associated with problems in thought 

processes. These drugs are also referred to as neuroleptic agents because of their known 

neurological adverse effects. Previously, they were called major tranquilizers but later 

this was changed because their primary action is not sedation. Two classifications of 

antipsychotic drugs are: i) typical antipsychotics; and, ii) atypical antipsychotics. Typical 

antipsychotics are indicated for schizophrenia and manifestations of other psychotic 

disorders including hyperactivity, combative behavior, and severe behavioral 

problems. Some antipsychotics are approved for treatment of bipolar disorder. Atypical 

antipsychotics are used for treatment of severely ill patients with schizophrenia who are 

unresponsive to standard drugs. Atypical antipschotics also reduce the risk of recurrent 

suicidal behaviors in patients with schizophrenia and schizoaffective disorders. 

 

d) DPH/Department of Health Care Services (DHCS) Antipsychotic Collaborative (the 

Collaborative). According to DPH, the Collaborative executive report was a response to 

an Administration directive in 2009 calling for a study of potential inappropriate use of 

psychotherapeutic medications. Beginning in May 2010 the Collaborative conducted 42 
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on-site surveys in nursing facilities based on DHCS claims data. These inspections 

resulted in the 2012 Collaborative report which made recommendations for enforcement 

and education. DPH developed the Antipsychotic Use Survey Tool that DPH surveyors 

use to detect violations of regulations about psychotherapeutic drugs in nursing facilities. 

The tool verifies that regulations about informed consent have been met.  

 

e) National Partnership to Improve Dementia Care in Nursing Homes (the 

Partnership). In 2012, the CMS created the Partnership, in recognition of the 

unacceptably high prevalence of antipsychotic drug use in nursing homes. CMS tracks 

the progress of the Partnership by reviewing publicly reported measures. The official 

measure of the Partnership is the percentage of long-stay nursing home residents who are 

receiving an antipsychotic medication, excluding those residents diagnosed with 

schizophrenia, Huntington's disease or Tourette’s syndrome. In 2011Q4, 23.9% of long-

stay nursing home residents were receiving an antipsychotic medication; since then there 

has been a decrease of 39.6% to a national prevalence of 14.4% in 2021Q2.  

 

Success has varied by state and CMS region, with some states and regions having seen a 

reduction of greater than 45%. CMS states that circumstances exist where clinical 

indications for the use of antipsychotic medications are present and does not expect that 

the national prevalence of antipsychotic medication use will decrease to zero. California 

is currently ranked third in the country: in 2011 Q4, 21.9% of long-stay residents were 

receiving antipsychotic medication. According to CMS, as of 2021 Q2 10.4% of CA 

residents are receiving antipsychotic, a reduction of 51.7%. 

 

f) May 2021 OIG Issue Brief, “CMS Could Improve the Data it uses to Monitor 

Antipsychotic Drugs in Nursing Homes. As noted above, CMS is required to monitor 

nursing homes’ self-reported activities, including how nursing homes use antipsychotic 

information to count the drugs to treat residents’ various conditions. CMS uses the 

Minimum Data Set (MDS), data that nursing homes self-report, as its sole data source to 

count the number of nursing home residents receiving antipsychotic drugs. CMS has 

acknowledged the potential for inconsistencies in the data that it uses to monitor nursing 

home quality and to monitor the safety of the use of antipsychotic drugs. 

 

The OIG found that CMS’s use of the MDS as the sole data source to count the number 

of nursing home residents using antipsychotic drugs may not always provide complete 

information. This means some residents’ use of antipsychotics may not have been 

detected by CMS’s quality measure intended to monitor these drugs. By analyzing 

Medicare claims, OIG found that using the MDS did not always result in a complete 

assessment of the number of residents who are prescribed antipsychotic drugs. 

 

Specifically, in 2018, 12,091 Part D beneficiaries who were long-stay residents age 65 

and older (5% of all such beneficiaries) had a Part D claim for an antipsychotic drug but 

were not reported in the MDS as receiving an antipsychotic drug. Further, nearly one-

third of residents who were reported in the MDS as having schizophrenia, a diagnosis 

that excludes them from CMS’s measure of antipsychotic drug use, did not have any 

Medicare service claims for that diagnosis. Finally, even for those residents included in 

the MDS counts, the MDS does not provide important details about the drug use (e.g., 

which antipsychotic drugs were prescribed; at what quantities and strengths; and for what 
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durations). 

 

g) Changing diagnosis. According to New York Times investigative reports published in 

October and November of 2021, the share of nursing home residents who are recorded as 

having schizophrenia has soared over the past decade. As noted above, the 2012 CMS 

effort to reduce unnecessary antipsychotic drug use in nursing homes included an 

exemption for residents with schizophrenia. Since then, the diagnoses have grown by 

70%. The impact of this has been more severe on Black residents. A September 2021 

study in the Journal of the American Geriatrics Society, “Disproportionate increases in 

schizophrenia diagnoses among Black nursing home residents with Alzheimer’s and 

related dementia (ADRD)” found that since the new rules went into place, Black 

Americans with dementia have been 1.7 times as likely as their white nursing home 

neighbors to be diagnosed with schizophrenia. 

 

h) California Statistics. 
 

i) Nursing facilities and residents in California. According to the California Health 

and Human Services Open Data from February 4, 2022, there are 1,206 SNFs in 

California with a total of 117,338 beds. There are eight ICFs. Four are State 

Hospitals, two are Veteran’s Homes and two are distinct part ICFs (part of a hospital). 

There are 4796 ICF beds. DPH does not consistently track the number of nursing 

facility residents, but according to DPH during a 2021 SNF COVID survey there 

were 96,296 SNF residents. 

 

ii) MDS data for California. According to CMS MDS data for the second quarter of 

2021, 17.87% of CA nursing facility residents have a schizophrenia diagnosis, 33.7% 

have dementia, and 10.4% of nursing facility residents are receiving antipsychotic 

medication. The number of days the California resident received the medications 

during the last seven days or since admission/entry or reentry if less than seven days 

is as follows: 

 
 0 1 2 3 4 5 6 7 total 

California 77.19% 0.33% 0.25% 0.34% 0.53% 0.64% 1.40% 19.32% 82808 

 

However, based on chart above, and using the DPH SNF resident survey for the 

number of SNF residents, 21,002 CA SNF residents are receiving some antipsychotic 

medication, which would be 21.81% of SNF residents, much higher than the CMS 

number of 10.4%. 

 

The MDS data also shows an increase in the rate of CA residents with a diagnosis of 

schizophrenia, with an approximately 66% increase in the rate of schizophrenia 

diagnoses between State Fiscal Year (SFY) 2015-16 and SFY 2020-21. Currently, 

over 10% of SNF residents have a diagnosis of schizophrenia, as illustrated in the 

chart below: 
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SFY 
Total 

Unique 
Residents 

Residents with a Diagnosis of 
Dementia (Alzheimer’s or 

Other Dementia) 

Residents with a Diagnosis of 
Schizophrenia  

2015-16 403,877 92,249 25,125 

2016-17 408,121 91,081 26,703 

2017-18 405,832 89,993 28,440 

2018-19 402,049 88,042 30,326 

2019-20 370,381 85,216 31,258 

2020-21 327,198 75,524 33,854 

 

i) Informed consent. With the exception of a medical emergency, all medical procedures 

require the consent of the patient. If the medical treatment is more involved, or if there 

are some risks involved, the patient needs to be informed of those risks or potential 

complications, and this “informed consent” must be documented in the patient’s record. 

A patient must be capable of understanding those risks to be able to provide consent to 

the treatment. While a court can adjudicate a person to be incompetent to make medical 

decisions, even if this has not happened, a physician can still make a determination that a 

person lacks capacity to make health care decisions. Sometimes this is temporary, such as 

when a patient is unconscious, or it can be more permanent if caused by something like 

dementia. In most cases, the resident of the nursing facility has a surviving spouse or 

child or other next of kin, or someone else previously designated as a surrogate decision-

maker, whether through a Durable Power of Attorney for Health Care, or some other 

mechanism.  

 

j) History of informed consent and the Office of the Patient Representative. In 1992, in 

order to avoid the delays associated with going to court under provisions of the Probate 

Code to authorize treatment for incapacitated and unrepresented nursing home residents, 

AB 3209 (Epple), Chapter 1303, Statutes of 1992, was enacted, establishing a process, 

which permits a physician to make a determination that a resident lacks capacity to 

provide informed consent, and to prescribe a medical intervention subject to review by an 

IDT at the facility. The IDT is required to be composed of the attending physician, a 

registered nurse with responsibility for the resident, other appropriate staff in disciplines 

as determined by the resident’s needs and, where practicable, a patient representative. 

This was immediately challenged as an unconstitutional violation of due process and 

privacy rights, but was initially found constitutional in Raines vs. Belshe in 1995. 

However, on October 22, 2013, the California Advocates for Nursing Home Reform 

(CANHR) filed a lawsuit against DPH, eventually known as CANHR vs. Smith, alleging 

that the statute was unconstitutional, raising eight separate causes of action. Following a 

trial court decision that did find the statute unconstitutional, a California Court of Appeal 

made a decision in July of 2019, upholding the overall constitutionality of the statute, but 

requiring several key modifications to how the law is implemented. Specifically, the 

court ordered that the resident be notified, along with someone whose interests are 

aligned with the resident, of the determination of lack of capacity; the determination that 

no surrogate decision maker is available; what medical intervention is being proposed by 

the attending physician; the resident’s right to have a patient representative participate in 

IDT decision-making; and, the resident’s right to judicial review of IDT decisions. 

Additionally, the court ordered that no medical treatment decision by an IDT on behalf of 

a resident can be implemented until after the resident has been given a reasonable 
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opportunity to seek judicial review of the decision. Finally, the court ordered that every 

IDT must include a patient representative unaffiliated with the nursing home, rather than 

“where practicable” under the current statute’s wording.  

 

Language to codify these requirements was included in 2021 budget trailer bill language 

which takes effect on July 1, 2022 and is described in 13) of existing law above, and in 

6)a) of Previous Legislation, below.  

 

3) SUPPORT. CANHR is the sponsor of this bill and states that following a number of studies 

showing severe side effects, including death, the FDA issued public health advisories that the 

treatment of dementia with antipsychotic medications was contra-indicated. Antipsychotics are 

associated with increased stroke, heart attack, pneumonia, extrapyramidal side effects, and a host 

of other serious conditions. The FDA now requires that all antipsychotics be accompanied by a 

Black Box warning label, cautioning the user that the drugs nearly double the risk of death for 

elderly patients with dementia. CANHR notes that the significant risks of declines and death 

associated with psychotropic drugs for “treating” dementia might be acceptable if the drugs 

had proven countervailing clinical benefits. Yet the research demonstrates that antipsychotics 

have minimal benefit, often outperformed by placebos or simple pain medications like 

Tylenol. The only benefits of antipsychotics for dementia patients – if they can be called 

benefits – are sedation and submission. The drugs increase fatigue and decrease activity, 

thereby rendering a patient more “manageable” while incapacitating them. The subsequent 

incapacity and decline in physical activity increase the patient’s susceptibility to devastating 

falls, pressure sores, weight loss, and infection. CANHR concludes that the use of mind-

altering drugs without consent violates some of our most precious and fundamental human 

rights: the right to control what goes into our bodies, the right to our thoughts and expression, 

and the freedom to make our own decisions. Informed consent lies at the heart of residents’ 

ability to ultimately direct the course of their health care treatment and this bill ensures that 

their choices will be appropriately honored. 

 

The Consumer Attorneys of California (CAOC) support this bill and state that it builds on 

existing protections for nursing home residents in state law and regulations by codifying and 

expanding rules to establish a nursing home resident’s right to provide or withhold written 

informed consent pertaining to the use of psychotherapeutic drugs and the right to be free 

from chemical restraints. CAOC notes that this bill also specifies that residents and their 

representatives must be informed in writing about the content of black box warnings for 

proposed drugs and whether the drug’s proposed use has been approved by the FDA. Finally, 

this bill requires DPH to evaluate nursing facility compliance with these provisions during 

periodic state licensing inspections. 

 

4) OPPOSITION. The California Association of Long Term Medicine (CALTCM) is opposed 

to this bill and notes that they believe it creates a vague and arguably impossible to meet 

standard of “all information that is material to an individual’s decision,” opening up widely 

varying assertions of what any individual might find “material.” CALTCM states that this  

bill singles out one setting (nursing homes) of clinical practice where there are already 

reasonable safeguards, ignoring clinics, hospitals, and assisted living settings where 

vulnerable elders can be prescribed and administered psychotherapeutics without any consent 

requirements. The language citing psychotropic or psychotherapeutic drugs not only 

addresses antipsychotics, but also antidepressants, anxiolytics, mood stabilizers and 

potentially anything else with psychoactive properties. It makes no distinction between use of 
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these medications for their primary indications, or common secondary or off-label uses, e.g., 

mood stabilizers or anxiolytics for management of spasms, seizures, or antidepressants for 

sleep, etc. CALTCM contends that if this bill becomes law, physicians and other prescribers 

would be in the position of putting themselves at high risk of severe sanctions even after 

making good faith and reasonable efforts to inform a resident/representative of “all 

information that is material to an individual’s decision.” The enhanced remedies and 

imposition of attorneys’ fees when informed consent meeting these requirements are alleged 

not to have been met will likely create a whole new garden industry of informed-consent 

claims. CALTCM concludes that this bill is likely to result in many good clinicians leaving 

our care setting altogether, which will further exacerbate already existing shortages. 

 

The Coalition for Compassionate Care of California (CCCC) states this bill would impose 

particularly burdensome requirements and liabilities on healthcare providers serving nursing 

home residents with respect to psychotherapeutic medications. CCCC notes that there are 

already very reasonable safeguards in place with respect to informed consent requirements 

for California nursing home residents receiving medications classified as psychotherapeutic 

agents. CCCC believes that this bill could have serious unintended consequences for 

individuals at end of life. Specifically, the requirements in this bill are highly likely to 

prevent people from receiving the medications that are often necessary to alleviate suffering 

and ensure their comfort, during an advanced illness and at the end of life.   

 

5) OPPOSE UNLESS AMENDED. The California Association of Health Facilities (CAHF) 

and the California Hospital Association (CHA) oppose this bill unless it is amended and note 

the following concerns: 

 

a) This bill sets up requirements for prescribers to place in writing information that is overly 

extensive, unclear, and in some cases impossible for a prescriber to know and relay in a 

timely manner to a patient and/or the patient’s interested family member – i.e. “all 

information that is material to an individual’s decision.” Current law requires prescribers 

to verbally discuss a full list of important information for patient and/or family members 

to consider prior to providing informed consent. These items are discussed with the 

patient and the family where questions and concerns can be discussed directly with the 

prescriber. To translate these items along with the additional items outlined in this bill 

into written form will be next to impossible in a timely manner and will ultimately deter 

physicians from providing the care needed for patients in need of psychotropic 

medications. 

 

b) This bill would subject a prescriber and a nursing facility to a criminal battery charge for 

any mistake that might be made relative to the written informed consent process outlined 

in the legislation. This criminal battery charge would place all prescribers at risk of a 

serious felony for what could be one mistake in the written information or other 

requirements of the legislation. In addition, a health facility and their staff would be at 

risk for a criminal charge based on the prescriber’s documentation of which they have no 

control. This criminal battery charge is unprecedented in a health care setting for a 

violation of this type. If this bill sets a criminal battery charge in place for a vague and 

impossible set of rules for informed consent, no prescriber will be willing to take on the 

risk to provide care to those that most need it. 
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c) This bill places a duplicative $1,000 a day civil liability on a nursing facility for a 

violation. This is on top existing fines and recent penalties under AB 849 (Reyes), 

Chapter 471, Statutes of 2021, which places a $500 per incident liability on nursing 

facilities for a violation of patient rights. Stacking per day and per incident liabilities are 

horribly onerous and create an overwhelming deterrent for facilities to take on care of 

patients in need of psychotropic medications especially since the documentation 

requirements are the responsibility of the prescriber. 

 

d) This bill places duplicative citations and fines on top of what is already in place for a 

violation of the current regulations and federal rules in place related to informed consent. 

Health facilities are already subject to state citations for any violations in addition to 

federal civil monetary penalties. Facilities would be subject to an additional citation if the 

prescriber has not sufficiently obtained informed consent under the requirements of this 

bill. In addition, this bill assumes that the failure of a physician to obtain informed 

consent would be deemed “harm” to the patient. This term creates more confusion and 

implies that no matter what the violation might be, “harm” to the patient has occurred.  

 

CAHF and CHA note that there are a full set of state and federal regulations and state law 

which already govern the informed consent process and provide for the protections and 

information needed for a patient and their family to make an informed decision regarding the 

use of psychotherapeutic medications. Some of these provisions are copied into this bill, 

others are referenced, and then others are left unaddressed while creating contradictory 

provisions. These include provisions related to emergency situations, provisions related 

specifically to the prescriber, and current civil liability and federal and state enforcement. For 

example, only certain provisions of state regulations are referenced in this bill leaving out 

very important provisions which makes clear the responsibilities of the prescriber and the 

facility. The bill’s inconsistencies only exacerbate the already vague requirements and will 

further deter physicians and nursing facility caregivers from taking on the responsibility to 

care for our most sick and complex aging population. 

5) RELATED LEGISLATION.  

a) AB 895 (Holden) requires a SNF or ICF to provide a prospective resident, prior to or at 

the time of admission, with a written notice that includes specified contact information 

for the local Long Term Care Ombudsman. AB 895 is pending referral in the Senate 

Rules Committee. 

b) AB 2079 (Wood) establishes, no later than July 1, 2023, a direct care spending, reporting, 

and rebate requirement for SNFs that are certified under the federal Centers for Medicare 

and Medicaid Services. AB 2079 is pending a hearing in the Assembly Health 

Committee. 

c) AB 1907 (Bauer-Kahan) extends the maximum amount of time allowed between 

inspections of a LTC health facilities from two years to 30 months. AB 1907 is pending a 

hearing in the Assembly Health Committee. 

 

6) PREVIOUS LEGISLATION.  
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a) AB 135 (Budget Committee), Chapter 85, Statutes of 2021, creates, among other 

provisions, the Long-Term Care Patient Representative Program (program) and the 

Office of the Long-Term Care Patient Representative in the Department of Aging to 

provide patient representatives to protect the rights of nursing home residents. Requires 

the program to assign a public patient representative if no family member or friend is 

available to serve in that capacity. 

 

b) AB 323 (Kalra), Chapter 458, Statutes of 2021, changes the standard DPH uses when 

issuing penalties against LTC facilities for violations that result in the death of a resident 

from “direct proximate cause” to “substantial factor” and the death was a result of the 

violation. Increases the amount of civil penalties assessed against LTC facilities. 

 

c) AB 849 clarifies that a LTC facility licensee is liable for up to $500 per violation when a 

current or former resident, or patient, or the legal representative, personal representative, 

or successor in interest of a current or former resident or patient, of a LTC facility brings 

a civil action against the facility for violation of any rights of the resident or patient as set 

forth in the Patient's Bill of Rights or any other right provided for by federal or state law 

or regulation. Provides that the above per violation penalty applies to violations that 

occur on or after March 1, 2021. 

 

d) SB 460 (Pan) of 2021 would have created the Office of the Patient Representative within 

CDA to train, certify, provide, and oversee patient representatives to protect the rights of 

SNF and ICF residents when a medical intervention is prescribed for residents who 

cannot provide informed consent, as specified. SB 460 would also have refined 

procedures for determining that residents of SNFs and ICFs lack capacity to provide 

informed consent for a medical intervention. Language similar to that in SB 460 was 

subsequently included in AB 135, and will take effect in July of 2022. 

 

e) SB 503 (Ed Hernandez) of 2016 would have made changes to the process for the 

prescribing or ordering of a medical intervention for a resident of a SNF or ICF who 

lacks capacity to make decisions involving their health care; modified the existing IDT 

review process required for such medical interventions; and established a new process for 

the administration of antipsychotic medication to residents of SNFs and ICFs. SB 503 

was subsequently amended to address a different subject matter.  

 

f) SB 303 (Alquist) of 2009 would have enacted the Nursing Facility Resident Informed 

Consent Protection Act of 2009, which would have established the right of a resident of a 

nursing facility to receive information material to the decision to accept or refuse any 

treatment or procedure, including the administration of psychotherapeutic drugs, and 

would have codified existing regulations requiring attending physicians to obtain 

informed consent after providing specified material information. SB 303 was vetoed by 

Governor Schwarzenegger who stated, in part:  

 

“My Administration is concerned about the inappropriate use of psychotherapeutic 

medications, especially antipsychotics, in skilled nursing facilities. One recent study 

concluded that over half of the residents receiving antipsychotic therapy were being 

treated outside the current CMS guidelines. I have instructed DPH to identify 

providers that may be inappropriately prescribing these medications and thereby 

posing a threat to the health and safety of residents in skilled nursing facilities. If 
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DPH’s analysis indicates that such inappropriate prescribing behavior is occurring 

and recommends statutory changes in this area, I ask the Legislature to immediately 

seek changes to correct it.” 

7) SUGGESTED AMENDMENTS. The Committee may wish to amend this bill as follows: 

a) As currently drafted this bill provides additional written requirements for information 

provided to nursing facility resident as part of informed consent requirements. Many of 

those same requirements are spelled out in the California Code of Regulations. The 

Committee may wish to amend this bill to make the written notice requirements 

consistent with current regulations.  

b) As noted in the Background, recent legislation creates an Office of the Patient 

Representative to, among other functions, represent patients and residents that lack 

capacity to provide informed consent on their own behalf. The Committee may wish to 

amend this bill to clarify that when a patient lacks the capacity to provide informed 

consent, and has no other representative, the facility must provide the written information 

to the Patient Representative.  

8) POLICY COMMENT. As currently drafted this bill makes prescribing or administration of 

psychotherapeutic drugs without informed consent a battery; however, the definition of a 

battery requires a harmful or offensive touching. While the improper administration of 

medicine or treatment could cause harm, it would most likely not involve offensive touching. 

Should this bill move forward, the author may wish to consider removing the battery provision. 

9) DOUBLE REFERRAL. This bill is double referred; upon passage in this Committee, this 

bill will be referred to the Assembly Judiciary Committee. 

REGISTERED SUPPORT / OPPOSITION: 

Support 

California Advocates for Nursing Home Reform (sponsor) 

California Continuing Care Residents Association 

A Voice for Choice Advocacy 

California Alliance for Retired Americans 

California Health Coalition Advocacy 

Consumer Attorneys of California 

Educate. Advocate. 

Freedom Keepers United 

Gray Panthers of San Francisco 

Justice in Aging 

Long Term Care Ombudsman Program for Humboldt Del Norte Counties 

Save our Seniors Network 

Opposition 

California Association of Long Term Care Medicine  

Coalition for Compassionate Care of California 
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