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GOVERNOR'S VETO 

AB 1809 (Aguiar-Curry) 

As Enrolled  September 1, 2022 

2/3 vote 

SUMMARY 

Creates the Nursing Facility Resident Informed Consent Protection Act of 2022 which 

establishes the rights of skilled nursing facility (SNF) and intermediate care facility (ICF) 

residents to receive information that is material to the individual's decision whether to accept or 

refuse a proposed treatment or procedure, and provides residents with the right to be free from 

psychotherapeutic drugs used as a chemical restraint, except in the case of an emergency, as 

specified. 

Senate Amendments 

1) Require the Department of Public Health (DPH), upon appropriation by the Legislature from 

the State Health Facilities Citation Penalties Account, to contract with the California 

Association of Long Term Care Medicine to develop an informed consent form, a model 

disclosure statement for providing informed consent regarding the use of psychotherapeutic 

medication, and a model notification statement of the right to withdraw informed consent.  

2) Require the informed consent form to be available to SNFs by December 31, 2023, and 

exempt the SNFs from this requirement until the informed consent form is available. 

3) Require a facility, within six months after the consent form is signed, and every six months 

thereafter, to provide a written notice to the resident and their representative of any 

recommended dosage adjustments and the resident's right to revoke consent. 

4) Add a provision that permits DPH to implement, interpret, or make specific this bill by 

means of an All Facilities Letter or similar instruction without taking any regulatory action. 

Governor's Veto Message 
This bill would establish new rights and procedures for obtaining informed consent from nursing 

home residents before administering treatments or procedures and provides residents with the 

right to refuse psychotherapeutic drugs used as a chemical restraint, except in an emergency. The 

bill would also require DPH to develop an informed consent form for long-term care residents 

that includes a model disclosure statement for providing material information on the use of 

psychotherapeutic medications and the resident's right to withdraw informed consent.  

I support the author's goal of improving informed consent requirements and protecting long-term 

care residents from inappropriate uses of psychotherapeutic medications. However, this bill 

creates ambiguity as to whether long-standing informed consent requirements will continue to be 

required until a new standardized form is developed, which could put the health of long-term 

care residents in jeopardy. Furthermore, the State Health Facilities Citation Penalties Account is 

not an appropriate funding source for the development of this form because the funds in the 

account are by law reserved for the protection of health or property of residents of long-term 

health care facilities. I encourage the author to work with DPH to resolve these concerns in the 

next legislative session. 
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COMMENTS 

2011 Office of Inspector General Report (OIG), "Medicare Atypical Antipsychotic Drug Claims 

for Elderly Nursing Home Residents." In 2011, the OIG evaluated the extent to which elderly 

nursing home residents receive atypical antipsychotic drugs and the associated cost to Medicare. 

Senator Grassley had expressed concern about atypical antipsychotic drugs prescribed for elderly 

nursing home residents for off-label conditions (i.e., conditions other than schizophrenia and/or 

bipolar disorder) and/or for residents with the condition specified in the federal Food and Drug 

Administration (FDA) boxed warning (i.e., dementia). The FDA has approved the use of eight 

atypical antipsychotic drugs for the treatment of schizophrenia and/or bipolar disorder. Side 

effects associated with these drugs include increased risk of death in elderly persons with 

dementia. Medicare requires that drugs be used for medically accepted indications supported by 

one or more of three compendia to be eligible for reimbursement. The Centers for Medicare and 

Medicaid (CMS) sets standards to ensure that nursing home residents' drug therapy regimens are 

free from unnecessary drugs, such as drugs provided in excessive doses or for excessive 

durations. 

For the period January 1 through June 30, 2007, the OIG determined using medical record 

review that 51% of Medicare claims for atypical antipsychotic drugs were erroneous, amounting 

to $116 million in costs. OIG also found that 14% of the 2.1 million elderly (i.e., age 65 and 

older) nursing home residents had at least 1one claim for these drugs. OIG determined using 

medical record review that 83% of Medicare claims for atypical antipsychotic drugs for elderly 

nursing home residents were associated with off-label conditions and that 88% were associated 

with the condition specified in the FDA boxed warning. 

Black box warnings. A "Black Box Warning" exists on the label of all antipsychotic drugs 

reading, "Elderly patients with dementia related psychosis treated with antipsychotic drugs are at 

an increased risk of death. Antipsychotics are not approved for the treatment of patients with 

dementia related psychosis." However, antipsychotic drugs have been used for some time for 

"off label" use for patients with dementia. To use a drug "off label" means the prescription of a 

medication to treat a condition that has not been officially approved by the FDA for that purpose. 

Prescribing a drug for an "off label" reason is not illegal, and providers must use current research 

and standards to determine if such a use is beneficial. 

National Partnership to Improve Dementia Care in Nursing Homes (the Partnership). In 2012, 

the CMS created the Partnership, in recognition of the unacceptably high prevalence of 

antipsychotic drug use in nursing homes. CMS tracks the progress of the Partnership by 

reviewing publicly reported measures. The official measure of the Partnership is the percentage 

of long-stay nursing home residents who are receiving an antipsychotic medication, excluding 

those residents diagnosed with schizophrenia, Huntington's disease or Tourette's syndrome. In 

2011Q4, 23.9% of long-stay nursing home residents were receiving an antipsychotic medication; 

since then there has been a decrease of 39.6% to a national prevalence of 14.4% in 2021Q2.  

Changing diagnosis. According to New York Times investigative reports published in October 

and November of 2021, the share of nursing home residents who are recorded as having 

schizophrenia has soared over the past decade. As noted above, the 2012 CMS effort to reduce 

unnecessary antipsychotic drug use in nursing homes included an exemption for residents with 

schizophrenia. Since then, the diagnoses have grown by 70%. The impact of this has been more 

severe on Black residents. A September 2021 study in the Journal of the American Geriatrics 
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Society, "Disproportionate increases in schizophrenia diagnoses among Black nursing home 

residents with Alzheimer's and related dementia" found that since the new rules went into place, 

Black Americans with dementia have been 1.7 times as likely as their white nursing home 

neighbors to be diagnosed with schizophrenia. 

California data. According to CMS data for the second quarter of 2021, 17.87% of California 

nursing facility residents have a schizophrenia diagnosis, 33.7% have dementia, and 10.4% of 

nursing facility residents are receiving antipsychotic medication. The number of days the 

California resident received the medications during the last seven days or since admission/entry 

or reentry if less than seven days is as follows: 

 0 1 2 3 4 5 6 7 total 

California 77.19% 0.33% 0.25% 0.34% 0.53% 0.64% 1.40% 19.32% 82,808 

However, based on chart above, and using the DPH SNF resident survey for the number of SNF 

residents, 21,002 CA SNF residents are receiving some antipsychotic medication, which would 

be 21.81% of SNF residents, much higher than the CMS number of 10.4%. 

The data also shows an increase in the rate of California residents with a diagnosis of 

schizophrenia, with an approximately 66% increase in the rate of schizophrenia diagnoses 

between State Fiscal Year (SFY) 2015-16 and SFY 2020-21. Currently, over 10% of California 

SNF residents have a diagnosis of schizophrenia. 

Informed consent. With the exception of a medical emergency, all medical procedures require 

the consent of the patient. If the medical treatment is more involved, or if there are some risks 

involved, the patient needs to be informed of those risks or potential complications, and this 

"informed consent" must be documented in the patient's record. A patient must be capable of 

understanding those risks to be able to provide consent to the treatment. While a court can 

adjudicate a person to be incompetent to make medical decisions, even if this has not happened, 

a physician can still make a determination that a person lacks capacity to make health care 

decisions. Sometimes this is temporary, such as when a patient is unconscious, or it can be more 

permanent if caused by something like dementia. In most cases, the resident of the nursing 

facility has a surviving spouse or child or other next of kin, or someone else previously 

designated as a surrogate decision-maker, whether through a Durable Power of Attorney for 

Health Care, or some other mechanism. 

According to the Author 
Nursing facilities have increasingly turned to psychotherapeutic drugs to sedate and control 

residents, especially those who display confused or agitated behaviors caused by dementia. The 

author notes that while these drugs are sometimes appropriately prescribed to treat mental health 

conditions, many of the psychotherapeutic drugs being used in nursing facilities, particularly 

antipsychotic drugs designed to treat serious psychiatric disorders, are dangerous and used 

without medical justification. The author states that this bill addresses these concerns by 

codifying existing regulations that establish a nursing home resident's right to informed consent 

concerning the use of psychoactive drugs, strengthening requirements for informed consent 

verification, and clarifying that DPH must inspect for compliance with informed consent 

requirements. 
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Arguments in Support 
California Advocates for Nursing Home Reform (CANHR) is the sponsor of this bill and states 

that following a number of studies showing severe side effects, including death, the FDA issued 

public health advisories that the treatment of dementia with antipsychotic medications was contra-

indicated. Antipsychotics are associated with increased stroke, heart attack, pneumonia, 

extrapyramidal side effects, and a host of other serious conditions. The FDA now requires that all 

antipsychotics be accompanied by a Black Box warning label, cautioning the user that the drugs 

nearly double the risk of death for elderly patients with dementia. CANHR notes that the significant 

risks of declines and death associated with psychotropic drugs for "treating" dementia might be 

acceptable if the drugs had proven countervailing clinical benefits. The only benefits of 

antipsychotics for dementia patients – if they can be called benefits – are sedation and 

submission. The drugs increase fatigue and decrease activity, thereby rendering a patient more 

"manageable" while incapacitating them. 

Arguments in Opposition 
There is no known opposition to this bill. 

FISCAL COMMENTS 

According to the Senate Appropriations Committee, DPH estimates one-time costs over several 

years, of $605,000 (State Health Facilities Citation Penalties Account), for staffing to develop a 

form and provide training to health care providers. 

VOTES 

ASM HEALTH:  10-0-4 
YES:  Wood, Aguiar-Curry, Arambula, Carrillo, Maienschein, McCarty, Nazarian, Luz Rivas, 

Rodriguez, Santiago 

ABS, ABST OR NV:  Waldron, Bigelow, Flora, Mayes 

 

ASM JUDICIARY:  7-0-3 
YES:  Stone, Holden, Kalra, Maienschein, Reyes, Friedman, Wicks 

ABS, ABST OR NV:  Cunningham, Davies, Kiley 

 

ASM APPROPRIATIONS:  13-1-2 
YES:  Holden, Bryan, Calderon, Carrillo, Mike Fong, Fong, Gabriel, Eduardo Garcia, Levine, 

Quirk, Robert Rivas, Akilah Weber, Wilson 

NO:  Megan Dahle 

ABS, ABST OR NV:  Bigelow, Davies 

 

ASSEMBLY FLOOR:  57-0-21 
YES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Bloom, Boerner Horvath, Mia Bonta, 

Bryan, Calderon, Carrillo, Cervantes, Cooley, Cooper, Megan Dahle, Daly, Mike Fong, Fong, 

Friedman, Gabriel, Cristina Garcia, Eduardo Garcia, Gipson, Grayson, Haney, Holden, Irwin, 

Jones-Sawyer, Kalra, Lee, Levine, Low, Maienschein, McCarty, Medina, Mullin, Muratsuchi, 

Nazarian, Petrie-Norris, Quirk, Quirk-Silva, Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, 

Blanca Rubio, Salas, Santiago, Stone, Ting, Villapudua, Ward, Akilah Weber, Wicks, Wilson, 

Wood, Rendon 
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ABS, ABST OR NV:  Berman, Bigelow, Chen, Choi, Cunningham, Davies, Flora, Gallagher, 

Gray, Kiley, Lackey, Mathis, Mayes, Nguyen, O'Donnell, Patterson, Seyarto, Smith, Valladares, 

Voepel, Waldron 

 

SENATE FLOOR:  40-0-0 
YES:  Allen, Archuleta, Atkins, Bates, Becker, Borgeas, Bradford, Caballero, Cortese, Dahle, 

Dodd, Durazo, Eggman, Glazer, Gonzalez, Grove, Hertzberg, Hueso, Hurtado, Jones, Kamlager, 

Laird, Leyva, Limón, McGuire, Melendez, Min, Newman, Nielsen, Ochoa Bogh, Pan, 

Portantino, Roth, Rubio, Skinner, Stern, Umberg, Wieckowski, Wiener, Wilk 

 

ASSEMBLY FLOOR:  77-0-3 
YES:  Aguiar-Curry, Alvarez, Arambula, Bauer-Kahan, Bennett, Berman, Bigelow, Bloom, 

Boerner Horvath, Mia Bonta, Bryan, Calderon, Carrillo, Cervantes, Chen, Cooley, Cooper, 

Cunningham, Megan Dahle, Daly, Flora, Mike Fong, Fong, Friedman, Gabriel, Gallagher, 

Cristina Garcia, Eduardo Garcia, Gipson, Gray, Grayson, Haney, Holden, Jones-Sawyer, Kalra, 

Kiley, Lackey, Lee, Levine, Low, Maienschein, Mathis, Mayes, McCarty, McKinnor, Medina, 

Mullin, Muratsuchi, Nazarian, Nguyen, O'Donnell, Patterson, Petrie-Norris, Quirk, Quirk-Silva, 

Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, Blanca Rubio, Salas, Santiago, Seyarto, 

Smith, Stone, Ting, Valladares, Villapudua, Voepel, Waldron, Ward, Akilah Weber, Wicks, 

Wilson, Wood, Rendon 

ABS, ABST OR NV:  Choi, Davies, Irwin 

 

 

UPDATED 

VERSION: September 1, 2022 

CONSULTANT:  Lara Flynn / HEALTH / (916) 319-2097   FN: 0004634 
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