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Date of Hearing:  April 27, 2022 

ASSEMBLY COMMITTEE ON APPROPRIATIONS 

Chris Holden, Chair 

AB 1809 (Aguiar-Curry) – As Amended March 30, 2022 

Policy Committee: Health    Vote: 10 - 0 

 Judiciary     7 - 0 

      

Urgency:  No State Mandated Local Program:  Yes Reimbursable:  No 

SUMMARY: 

This bill establishes the Nursing Facility Resident Informed Consent Protection Act of 2022.  

Specifically, this bill:   

1) Requires a prescriber, prior to prescribing a psychotherapeutic drug for a resident in a skilled 

nursing facility (SNF) or intermediate care facility (ICF), to communicate the information a 

reasonable person in the resident’s circumstances would consider material to a decision to 

accept or refuse the drug, and to obtain and personally examine the informed written consent 

of the resident or the resident’s representative, as specified.  

2) Requires the facility to include in its disclosure to a resident or resident’s representative 

specified information, including non-pharmacologic approaches that could address the 

resident’s needs; any current boxed warning labels and accompanying detailed information 

regarding contraindications, warnings, and precautions required by the United States Food 

and Drug Administration (FDA); whether a proposed drug is being prescribed for a purpose 

that has not been approved by the FDA and possible interactions with other drugs the 

resident is receiving. 

3) Prohibits a SNF or ICF from using psychotherapeutic drugs as a chemical restraint, except in 

an emergency.  

4) Requires the State Department of Public Health (DPH) to inspect SNFs and ICFs for 

compliance with this bill during the periodic inspections required under existing law and, as 

appropriate, during complaint investigations.  

5) Assigns violations of the provisions of this bill to an existing civil penalty structure. 

6) Defines a willful violation or repeated violation of this bills as punishable as a misdemeanor 

unless there is an emergency. 

7) Authorizes a current or former resident to bring a civil action against the licensee of a facility 

or health care professional who violates provisions of this bill, and makes the licensee and 

health care professional liable for the acts of the licensee’s employees.  

 

FISCAL EFFECT: 
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Minor and absorbable costs to DPH for additional inspection requirements. 

Possible cost pressures to the trial courts in increased workload. If five new civil cases 

are filed annually statewide and proceed to trial, each resulting in eight days of court 

time, at an estimated cost of approximately $8,300 per eight-hour court day, the annual 

cost to the courts would be approximately $332,000 (Trial Court Trust Fund). Cost 

pressure may also result from bill’s creation of a new misdemeanor. If this bill results in 

five new misdemeanor trials annually, requiring an average two eight-hour court days 

each, the annual costs to the courts would be approximately $83,000 (Trial Court Trust 

Fund).  

COMMENTS: 

1) Purpose. The author states:  

Nursing homes have increasingly turned to psychotherapeutic drugs to 

sedate and control residents, especially those who display confused or 

agitated behaviors caused by dementia. While these drugs are sometimes 

appropriately prescribed to treat mental health conditions, many of the 

psychotherapeutic drugs being used in nursing homes, particularly 

antipsychotic drugs designed to treat serious psychiatric disorders, are 

dangerous and used without medical justification. AB 1809 addresses 

these concerns by codifying existing regulations that establish a nursing 

home resident’s right to informed consent concerning the use of 

psychoactive drugs, strengthening requirements for informed consent 

verification, and clarifying that DPH shall inspect for compliance with 

informed consent requirements. This bill will not create any new costs as 

physicians are already required to obtain informed consent, nursing 

facilities are already required to verify consent, and DPH is already 

required and funded to inspect for compliance with these requirements. 

AB 1809 will help ensure that these existing duties are carried out in an 

appropriate manner. 

 

2) Definitions.  

a) Psychotherapeutic drug: a drug to control behavior or to treat thought disorder processes. 

  

b) Chemical restraint: a drug used to control behavior and used in a manner not required to 

treat the resident’s medical symptoms. 

 

c) Off-label: for a purpose or medical condition other than the purpose or medical condition 

for which the FD) has specifically approved that drug. Prescribing a drug “off label” is 

not illegal, and providers must use current research and standards to determine if such a 

use is beneficial 

 

d) Black Box Warning: Also known as a boxed warning, this type of warning appears on a 

prescription drug’s label and is designed to call attention to serious or life-threatening 

risks. An example warning reads, in part:  
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WARNING: INCREASED MORTALITY IN ELDERLY PATIENTS 

WITH DEMENTIA-RELATED PSYCHOSIS 

Elderly patients with dementia-related psychosis treated with 

antipsychotic drugs are at an increased risk of death.  

 

3) Use of Antipsychotic Drugs in Nursing Homes. Nationally, about 50% of nursing home 

patients have been diagnosed with dementia. An estimated 80% of patients with dementia 

exhibit challenging behaviors, including agitation, anger, disrobing, eating abnormalities, 

inappropriate sexual behavior, paranoia, and physical and verbal aggression. Although best 

practices for addressing these challenging behaviors are behavior modification techniques, 

these techniques require adequate staff, training, and time.  

 

In many nursing homes, especially those short on skilled staff, antipsychotic drugs are used 

off-label as dangerous shortcuts to sedate patients, leading to the term “chemical restraints.” 

Numerous studies have demonstrated a persistent correlation between staffing shortages and 

the off-label use of antipsychotics in nursing homes.  

 

4) DPH and Department of Health Care Services (DHCS) Antipsychotic Collaborative 

(Collaborative). According to DPH, the Collaborative executive report was a response to an 

Administration directive in 2009 calling for a study of potential inappropriate use of 

psychotherapeutic medications. Beginning in May 2010, the Collaborative conducted 42 on-

site surveys in nursing facilities based on DHCS claims data. These inspections resulted in 

the 2012 Collaborative report which made recommendations for enforcement and education. 

DPH developed the Antipsychotic Use Survey Tool that DPH surveyors use to detect 

violations of regulations about psychotherapeutic drugs in nursing facilities.  

 

5) Changing Diagnosis, Disproportionate Effect on Black Residents. According to New York 

Times investigative reports published in October and November of 2021, the share of nursing 

home residents who are recorded as having schizophrenia has soared over the past decade. A 

2012 federal Center for Medicare and Medicaid Services (CMS) effort to reduce unnecessary 

antipsychotic drug use in nursing homes included an exemption for residents with 

schizophrenia. Since then, schizophrenia diagnoses have increased by 70%, with a more 

severe impact on Black residents. A September 2021 study in the Journal of the American 

Geriatrics Society, “Disproportionate increases in schizophrenia diagnoses among Black 

nursing home residents with Alzheimer’s and related dementia (ADRD)” found that since the 

new rules went into place, Black Americans with dementia have been 1.7 times as likely as 

their white nursing home neighbors to be diagnosed with schizophrenia. CMS data also show 

an increase in the percentage of California residents with a diagnosis of schizophrenia, with 

an approximately 66% increase between State Fiscal Year (SFY) 2015-16 and SFY 2020-21.  

 

6) Nursing facilities and residents in California. According to the California Health and 

Human Services Open Data from February 4, 2022, there are 1,206 SNFs in California with a 

total of 117,338 beds, and eight ICFs with a total of 4,796 ICF beds. According to DPH, 

during a 2021 SNF COVID-19 survey there were 96,296 SNF residents. According to CMS 

data for the second quarter of 2021, 17.87% of CA nursing facility residents have a 

schizophrenia diagnosis, 33.7% have dementia, and 10.4% of nursing facility residents are 

receiving antipsychotic medication. 
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