AMENDED IN ASSEMBLY JANUARY 23, 2020
AMENDED IN ASSEMBLY MARCH 28, 2019
AMENDED IN ASSEMBLY MARCH 12, 2019

CALIFORNIA LEGISLATURE—2019—20 REGULAR SESSION

ASSEMBLY BILL No. 648

Introduced by Assembly Member Nazarian

February 15, 2019

An act to add Section 1367.13 to the Health and Safety Code, to add
Section 10127.6 to the Insurance Code, and to add Section 436 to the
Labor Code, relating to wellness programs.

LEGISLATIVE COUNSEL’S DIGEST

AB 648, as amended, Nazarian. Wellness programs.

(1) Existing federal law, thefederal Patient Protection and Affordable
CareAct (PPACA), enacted various health care coverage market reforms
that took effect January 1, 2014. Among other things, PPACA setsforth
various requirements related to wellness programs, which encompass
programs of health promotion or disease prevention.

Existing law, the Knox-Keene Health Care Service Plan Act of 1975,
provides for the licensure and regulation of health care service plans
by the Department of Managed Health Care (department) and makes a
willful violation of the act a crime. Existing law also provides for the
regulation of various insurers by the Department of Insurance, headed

by the Insurance Comm| ssioner. —Eaﬂ&mg—laﬁ—au%heﬁ-z&s—the—dﬁeetef

This bill would pI‘OthIt health care service pI ans and insurers from
sharing any personal information or data collected through a wellness
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program, except as specified, and would prohibit health care service
plans or insurers from taking any adverse action, as defined, against an
enrollee or member, or insured-rdividual™); (individual), if the action
of the health care service plans or insurers is in response to-a-+matter

, an individual’s election to not
participate in awellness program. The bill would establish and impose
upon health care service plans and insurers various requirementsrel ated
to awellnesspregramms; program, such asrequiring ahealth care service
plan or insurer to-previde-an-dividual—+rfermation post a written
explanation that is reasonably likely to be understood by an individual
on its internet website concerning its policies and practices pertaining
to wellness programs, as specified. The bill would require ahealth care
service plan or insurer, for purposes of administering and operating a
wellness program, to limit its collection, dissemination, retention, and
use of any persona information of an individual to only information
that is reasonably necessary to operate a wellness program, except as
specified, and would extend various requirements, to the extent that
they are applicable, to any entity that the health care service plan or
insurer contracts with for purposes of administering or operating a
wellness program on their behalf. The bill would authorize the
commissioner to assess penalties on an insurer for any violation of these
prowsuons as speC|f|ed—'Fhe—bH4—weu+d—au%heH-ze—qu—di+eete|Laﬁd

Because a willful violation of these requirements relative to health
care service plans would be a crime, the bill would impose a
state-mandated local program.

(2) Existing law establishes the Division of Labor Standards
Enforcement, headed by the Labor Commissioner, within the
Department of Industrial Relations, for the purpose of enforcing labor
laws, mcludmg those relati ng to employer—Fetal-ra&reH—aﬁd—mak%—a

retallatlon

This bill would, among other things, prohibit an employer from
reguiring an employeeto participatein awellness program as acondition
of employment andweukd—prehrbﬁ—aﬁe%pleyeﬁ fromtaking any adverse
action, as defined, against an employee if the action isin response to-a
matterrelated-to-aweltness-program;-sdeh-as an employee's election
to not participate in a wellness program. The bill would establish and
impose upon an employer various requirements related to a wellness
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program, such as requiring an employer t

tafermation post a written explanation that is reasonably likely to be
understood by an employee on itsinter net website concerning itspolicies
and practices pertaining to awellness program. The bill would require
an employer, for purposes of administering and operating a wellness
program, to limit its collection, dissemination, retention, and use of any
personal information of an employee to only information that is
reasonably necessary for the program’s operation, except as specified,
and would extend various requirements, to the extent that they are
applicable, to any entity that the employer contracts with for purposes
of administering or operating a wellness program on their behalf. The
bill would grant an employee various rights in relation to a wellness
program, such as obtaining a copy of the employee’srecords, including
personal information that has been collected by the employer as part of
awel Iness program

The bill would make a violation of these requirements an infraction,
thereby imposing a state-mandated local program.

(3) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

Thisbill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

SECTION 1 Thrsact shaII be-knewn—as—and—may—beeﬁed—a&

29%9 known and rnay be crted as the V\bllneﬁ Program
Protection Act.

SEC. 2. Section 1367.13 is added to the Health and Safety
Code, to read:

1367.13. (@) A health care service plan shall not do either of
the following:

(1) Retaliate or take any adverse action against an enrollee or
member if the health care service plan’s action isin response to-a

matter—+elated-to—a-welness-program,—sueh—as an individual’s

RPOOWoOO~NOOITRAWNE

e
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election to not participate in a wellness program or the data
collected through the wellness program about the enrollee or
member.

(2) Share any personal information or data collected through a
wellness program.

(b) (1) (A) A hedth care service plan that collects personal
information of an enrollee or member as part of its administration
and operation of awellness program shall ensure compliancewith
state and federal privacy laws, including, but not limited to, the
Confidentiaity of Medical Information Act (Part 2.6 (commencing
with Section 56) of Division 1 of the Civil Code), and the federal
Hedth Insurance Portability and Accountability Act of 1996
(Public Law 104-191).

(B) A health care service plan shall—ptevrele—aﬁ—enreHee—er

‘rangbtage post a ertten expl anatl on that is reasonably I|ker to
be understood by an enrollee or member on its internet website
about the basis of the wellness program, a description about the
data collection process and which data will be collected through
the wellness program, policies and practices pertaining to the
wellness program, and the rights of the enrollee or member
concerning the wellness program under federal and state laws and
regulations.

(2) (A) Notwithstanding any other law, for purposes of
administering and operating a wellness program, a health care
service plan shall limit its collection, dissemination, retention, and
use of any personal information of an enrollee or member to only
information that is reasonably necessary to operate the wellness
program.

(B) If an enrollee or member terminates their participation in a
wellness program, or upon the conclusion of awellness program,
the health care service plan shall destroy any personal information
received or collected through the wellness program, and shall order
the destruction of this material.

(c) With respect to awellness program, an enrollee or member
has the right to do both of the following:

(1) Obtain a copy of ther records, including personal
information that has been collected by the health care service plan,
in aformat accessible to the individual.
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(2) Chalenge the completeness and accuracy of any records,
including personal information or data, related to the enrollee or
member that has been collected by a health care service plan.

(d) A personwho willfully violatesany provision of thissection
shall be subject to the enforcement procedures set forth under
Article 8 (commencing with Section 1390), and any other sanctions
and penalties permitted by law.

o) (1) thi : o ith-federaltaw—the-d

(e) Theprovisionsof thissection are severable. If any provision
of thissection or itsapplicationisheld invalid, that invalidity shall
not affect other provisions or applications that can be given effect
without the invalid provision or application.

(f) Therequirementsdescribed in this section shall apply, to the
extent that they are applicable, to any entity that the health care
service plan contracts with for purposes of administering or
operating a wellness program on the health care service plan’s
behalf.

(g) A health care service plan shall not share any personal
information about the enrollee or member that is collected through
awellness program with the enrollee’s or member’s employer.

(h) Notwithstanding paragraph (2) of subdivision (b), a health
care service plan may retain publicly available information or
deidentified and aggregated information that is collected through
a wellness program if this data would be used for the purpose of
conducting bona fide research relating to health care utilization
and outcomes.

(i) Notwithstanding paragraph (2) of subdivision (a), a health
care service plan may share data that is collected through a
wellness program with a third party if the data is either publicly
availableinformation or deidentified and aggregated information,
and the data would be used for the purpose of conducting bona
fide research relating to health care utilization and outcomes.

() The provisions of this section do not apply to either of the
following:

(1) Anywellnessprogramfor licensed health care professionals
administered or operated by a professional association or its
affiliates or subsidiaries.
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(2) Thepersonal information or data collected by a professional
association or its affiliates or subsidiaries in relation to, or in
support of, the administration or operation of a wellness program
for licensed health care professionals.

(K) This section does not limit or restrict the disclosure of any
personal information by a health care service plan if otherwise
required by law.

(I) For purposesof this section, the following definitions apply:

(1) “Administration and operation of a wellness program’
means, but is not limited to, the use of personal information when
reasonably necessary and proportionate to achieve one of the
following purposes:

(A) Detecting and responding to security incidentsarising from
a wellness program and protecting against malicious, deceptive,
fraudulent, or illegal activity related to a wellness program.

(B) Executing functions of a wellness program for the benefit
of the enrollee or member.

(C) Undertaking internal research for technological devel opment
and demonstration related to a wellness program.

(D) Undertaking activities to verify or maintain the quality or
safety of a service or device that is owned by, manufactured by,
manufactured for, or controlled by the health care service plan, or
toimprove, upgrade, or enhance the service or devicethat isowned
by, manufactured by, manufactured for, or controlled by the health
care service plan related to awellness program.

(2) “Collects,” “collected,” or “collection” means buying,
renting, gathering, obtaining, receiving, or accessing, by any means,
any personal information pertaining to an enrollee or member.
Thisincludesinformation that the health care service plan receives
from an enrollee or member either directly or indirectly, such as
through observation of the enrollee or member.
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(3) “ Personal mformatlon shall have the same meaning as
defined in subdivision (0) of Section 1798.140 of the Civil Code.

(4) “Retaliatory” or “adverse action” means, but is not limited
to, an adverse action taken by a health care service plan against
an enrollee or member, including increasing a premium, if the
health care service plan’s action is in response to-a-matterrelated
to-a-welnessprogram,-sueh-as an enrollee or member’s election
to not participate in a wellness program or the data collected
through the wellness program about an enrollee or member.

(5) “Wellnessprogram” meansa health care service plan-based
program aimed at promoting health-related behaviorsand disease
prevention. A wellness program excludes care coordination by or
between health care providers in the practice of medicine.

SEC. 3. Section 10127.6 is added to the Insurance Code, to
read:

10127.6. (&) Aninsurer shall not do either of the following:

(1) Retaliate or take any adverse action against an insured if the
insurer’s action is in response to-a-matter—related-te-a-wetness
pregram;—sdeh—as an insured’s election to not participate in a
wellness program or the data collected through the wellness
program about the insured.

(2) Share any persona information or data collected through a
wellness program.

(b) () (A) Aninsurer that collects personal information of an
insured as part of its administration and operation of a wellness
program shall ensure compliance with state and federal privacy
laws.

(B) An insurer shall—prewdeaﬁ—msufed—&mmﬁeﬂexpraﬁaﬂeﬁ

; post a written
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explanation that isreasonably likely to be understood by an insured
on itsinternet website about the basis of the wellness program, a
description about the data collection process and which data will
be collected through the wellness program, policies and practices
pertaining to the wellness program, and the insured’s rights
concerning the wellness program under federal and state laws and
regulations.

(2) (A) Notwithstanding any other law, for purposes of
administering and operating a wellness program, an insurer shall
limit its collection, dissemination, retention, and use of any
personal information of an employee to only information that is
reasonably necessary to operate the wellness program.

(B) If an insured terminates their participation in a wellness
program, or upon the conclusion of awellness program, theinsurer
shall destroy any persona information received or collected
through the wellness program, and shall order the destruction of
this material.

(c) With respect to awellness program, an insured hastheright
to do both of the following:

(1) Obtain a copy of the insured’s records, including personal
information that has been collected by the insurer, in a format
accessible to the insured.

(2) Chalenge the completeness and accuracy of any records,
including personal information or data, related to the insured that
has been collected by the insurer.

(d) (1) In addition to any other remedy permitted by law, the
commissioner may assess the administrative penalties specified
in this section against an insurer for aviolation of this section.

(2) An insurer that violates this section is liable for an
administrative penalty of not more than two thousand five hundred
dollars ($2,500) for the first violation and not more than five
thousand dollars ($5,000) for each subsequent violation.

(3) Aninsurer that violates this section with a frequency that
indicates a general business practice or commits a knowing
violation of that section is liable for an administrative penalty of
not less than fifteen thousand dollars ($15,000) and not more than
one hundred thousand dollars ($100,000) for each violation.

\ v A
) Y | [ | vV,
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(e) Theprovisionsof thissection are severable. If any provision
of thissection or itsapplicationisheld invalid, that invalidity shall
not affect other provisions or applications that can be given effect
without the invalid provision or application.

(f) Therequirementsdescribed in thissection shall apply, tothe
extent that they are applicable, to any entity that the insurer
contractswith for purposes of administering or operating awellness
program on the insurer’s behalf.

(9) Aninsurer shall not share any personal information about
the insured that is collected through a wellness program with the
insured’s employer.

(h) Notwithstanding paragraph (2) of subdivision (b), aninsurer
may retain publicly available information or deidentified and
aggregated information that is collected through a wellness
program if this data would be used for the purpose of conducting
bona fide research relating to health care utilization and outcomes.

(i) Notwithstanding paragraph (2) of subdivision (a), aninsurer
may share data that is collected through a wellness program with
athird party if the data is either publicly available information or
deidentified and aggregated information, and the data would be
used for the purpose of conducting bona fide research relating to
health care utilization and outcomes.

() The provisions of this section do not apply to either of the
following:

(1) Anywellnessprogramfor licensed health care professionals
administered or operated by a professional association or its
affiliates or subsidiaries.

(2) Thepersonal information or data collected by a professional
association or its affiliates or subsidiaries in relation to, or in
support of, the administration or operation of a wellness program
for licensed health care professionals.

(K) This section does not limit or restrict the disclosure of any
personal information by an insurer if otherwise required by law.

€y

(I) For purposesof this section, the following definitions apply:

(1) “Administration and operation of a wellness program”
means, but is not limited to, the use of personal information when
reasonably necessary and proportionate to achieve one of the
following purposes:
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(A) Detecting and responding to security incidentsarising from
a wellness program and protecting against malicious, deceptive,
fraudulent, or illegal activity related to a wellness program.

(B) Executing functions of a wellness program for the benefit
of the insured.

(C) Undertaking internal research for technol ogical development
and demonstration related to a wellness program.

(D) Undertaking activities to verify or maintain the quality or
safety of a service or device that is owned by, manufactured by,
manufactured for, or controlled by the insurer, or to improve,
upgrade, or enhance the service or device that is owned by,
manufactured by, manufactured for, or controlled by the insurer
related to awellness program.

(2) “Collects,” “collected,” or “collection” means buying,
renting, gathering, obtaining, receiving, or accessing, by any means,
any personal information pertaining to an insured. This includes
information that the insurer receives from an insured either directly
or indirectly, such as through the observation of an insured’s
behavior.

defined in subdivision (0) of Section 1798.140 of the Civil Code.
5
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(4) “Retaliatory” or “adverse action” means, but is not limited
to, an adverse action taken by an insurer against an insured,
including increasing a premium on apolicy, if theinsurer’'s action
isin response t
an insured’s election to not participate in a wellness program or
the data collected through the wellness program about an insured.

(5) “WHlInessprogram” meansan insurer-based programaimed
at promoting health-related behaviors and disease prevention. A
wellness program excludes care coordination by or between health
care providersin the practice of medicine.

SEC. 4. Section 436 is added to the Labor Code, to read:

436. (a) (1) An employer shall not require an employee to
participate in awellness program as a condition of employment.

(2) An employer shall not retaliate or take any adverse action
against an employee if the employer’s action is in response to-a
matter—related—to—a-wellness—program,—sueh—as an employee’'s
election to not participate in a wellness program or the data
collected through the wellness program about the employee.

(3) An employer shall not share any personal information or
data collected through a wellness program.

(b) An employer that collects the personal information of an
employee as part of the administration and operation of awellness
program shall ensure compliance with state and federal privacy
laws.

(c) (1) An employer shall—prewele—an—empleyee—a—wrr{{eﬂ

! ] ! Rguage; post a
wrrtten expl anatr on that is reasonably Ilkely to be understood by
an employee on itsinternet website about the basis of the wellness
program, a description about the data collection process and which
datawill be collected through the wellness program, policies and
practices pertaining to the wellness program, and the employee's
rights concerning the wellness program under federal and state
laws and regulations.

(2) Notwithstanding any other law, for purposes of administering
and operating a wellness program, an employer shall limit its
collection, dissemination, retention, and use of any personal
information of an employeeto only information that is reasonably
necessary to operate the wellness program.

(3) If an employee terminates their participation in a wellness
program, or upon the conclusion of a wellness program, the
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employer shall destroy any persona information received or
collected through the wellness program, and shall order the
destruction of this material.

(d) An employee has the right to do both of the following:

(1) Obtainacopy of the employee'srecords, including personal
information that has been collected by the employer, pertaining to
awellness program, in aformat accessible to the employee.

(2) Challenge the completeness and accuracy of any records,
including personal information or data, related to the employee
that has been collected by the employer as part of a wellness
program.

(e) Any person who believesthat they have been discharged or
otherwise discriminated against in violation of this section may
file a complaint with the division within six months after the
occurrence of the violation pursuant to Section 98.7.

(f) Any-Notwithstanding Section 433, a person who violates
this section is guilty of-a-misdemeanorpursaant-te-Section433:
an infraction.

(9) (1) The requirements described in this section shall apply,
to the extent that they are applicable, to any entity that the employer
contractswith for purposes of administering or operating awellness
program on the employer’s behalf.

(2) The entity specified in paragraph (1) shall not share any
personal information about the employee that is collected through
awellness program with the employer.

(h) Theprovisionsof thissection are severable. If any provision
of thissection or itsapplicationisheld invalid, that invalidity shall
not affect other provisions or applications that can be given effect
without the invalid provision or application.

(i) Notwithstanding paragraphs (2) and (3) of subdivision (c),
an employer may retain publicly available information or
deidentified and aggregated information that is collected through
a wellness program if this data would be used for the purpose of
conducting bona fide research relating to health care utilization
and outcomes.

() Notwithstanding paragraph (3) of subdivison (a), an
employer may share data that is collected through a wellness
programwith a third party if the data is either publicly available
information or deidentified and aggregated information, and the
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data would be used for the purpose of conducting bona fide
research relating to health care utilization and outcomes.

(k) The provisions of this section do not apply to either of the
following:

(1) Anywellnessprogramfor licensed health care professionals
administered or operated by a professional association or its
affiliates or subsidiaries.

(2) Thepersonal information or data collected by a professional
association or its affiliates or subsidiaries in relation to, or in
support of, the administration or operation of a wellness program
for licensed health care professionals.

(I) This section does not limit or restrict the disclosure of any
personal information by an employer if otherwiserequired by law.

)

(m) For purposesof this section, thefollowing definitions apply:

(1) “Administration and operation of a wellness program”
means, but is not limited to, the use of persona information,
including health information, when reasonably necessary and
proportionate to achieve one of the following purposes:

(A) Detecting and responding to security incidentsarising from
a wellness program and protecting against malicious, deceptive,
fraudulent, or illegal activity related to a wellness program.

(B) Executing functions of a wellness program for the benefit
of the employee.

(C) Undertaking internal research for technological devel opment
and demonstration related to a wellness program.

(D) Undertaking activities to verify or maintain the quality or
safety of a service or device that is owned by, manufactured by,
manufactured for, or controlled by the employer, or to improve,
upgrade, or enhance the service or device that is owned by,
manufactured by, manufactured for, or controlled by the employer,
related to awellness program.

(2) “Collects,” “collected,” or “collection” means buying,
renting, gathering, obtaining, receiving, or accessing, by any means,
any personal information, including health information, pertaining
to an employee. This includes information that the employer
receives either directly or indirectly, such as through observation
of the employee.

(3) “Employer” means either of the following:
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(A) Any person who directly employs 50 or more persons to
perform services for awage or salary.

(B) The state and any political or civil subdivision of the state,
acounty, or acity.

(4) “ Personal information” shall have the same meéning as
defined in subdivision (0) of Section 1798.140 of the Civil Code.

(5 “Retdiatory” or “adverse action” means, but is not limited
to, an adverse employment action taken by an employer against
an employee, including termination, fine, or suspension, if an
employer’s action is in response to-a-matterrelated-to-awelness
pregram;—sueh-as an employee’s election to not participate in a
wellness program or the data collected through the wellness
program about an employee.

(6) “WelIness program” means an employer-based program
aimed at promoting health-related behaviors and disease
prevention. A wellness program excludes care coordination by or
between health care providersin the practice of medicine.

SEC. 5. No reimbursement is required by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changesthe penalty
for acrime or infraction, within the meaning of Section 17556 of
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1 the Government Code, or changes the definition of acrime within

2 the meaning of Section 6 of Article XIII B of the California
3 Constitution.
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